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-I CONSTIT UTIONAL WRIT JURISDICT ION ] 


Before Mr. Justice Anil Kumar Sen, Mr. Justice Chittatosh Mookerjee 
and Mr. Justice Sachindra ‘Nath. -Sanyal 


: “ Decision : ` July 15, 1983 
Pran Krishna Goswami & Ors. · 


si.. Petitioners 
Versus 
State of West Bengal & Ors. HET -Respondents* 


West "Bengal ‘Services (Determination of Seniority). Rules, 1981 
(supérseding all previous Rules): Rules 3(vi), 4, 5, 6, 8 and 10, Chapter 
: XV, Rule 1(3)—Sub-Inspectors' of Calcutta .Police, direct recruits and 
promotees, inter se seniority under the rules—Officiating service period of 
promotees ‘temporary or officiating, if to be taken into consideration in deter- 
mining seniority—Length of service whether a criterion for determination 
of seniority— Specific rules for fixing seniority if required to pass the 
test of constitutionality—Seniority list if to be re-adjusted—Allotments in 
intermediate selection, if to be revised— Gradation list for permanent .Sub- 
Inspectors, if to be set.aside— Constitutional validity of certain rules. 


It is now well-settled that in the absence of any valid rule to the 
contrary, : normally .the length of.service rendered by the rival claimants to 
* seniority, would. be: ideal criterion for determination ‘of such seniority if 
service. rendered by both are otherwise at par. - It would be-equivalent, if the 
services rendered, be, it officiating or temporary, are in the same cadre or 
‘grade and. persons rendering such service are appointed in the regular 
manner on due fulfilment of all the requisite requirments for each appoint- 
merit. Notwithstanding that. normal rule „specific rules may be framed 
directing senlority to be- determined having regard to some basis other than 
such-length of service provided the basis so prescribed is based on intelligible 
differentia which would pass the constitutionality fest. It isalsoto be 
remembered where appointments are made from more than one source the 
basis for détermination of the inter se seniority must not be suchas may 


‚^^ ae у ux 


- *Reference under Rule 3, Chapter Ў, High Court, Original Side Rules: 
-arising out of Matter No. 388 of 1980 and. Civil Rule No. 7979( W) of 1981. 
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amount to unreasonable dissipation - as against the appointments from. 


‘one or some of. those Sources, Moreover, persons recruited from different , Е m 


Sources when intégrated - in one "cadre or grade, Should not be any жие 1 
T) ‘differentiated having regard to their sources of recruitment. ^^ - 


On a fair reading of the, provisions of the recruitment Rules of 1935, - 
1962 and 1967, it appears that these rules contemplate entry ‘Into the cadre - 
‘of Sub-Inspectors on appointment on probation and did not-recognise any 
‘officiating or temporary . appointments against any temporary post in the | 
cadre, Having allotted the quota in respect of the vacancles in the cadre s 
: to "(the two different sources, these rules ‘prescribe a method of annual | 
recruitment- from . each ‘source,’ These rules contemplate no pps | 
appointments after completion: of probation. -Oh the scheme of such 
: - recruitment rules, temporary posts cannot be. deemed to be a part of the ` 
cadre because шее cannot, be any. confirmation against a temporary | 
vacancy, 
“In the: ‘present case, on T application of the general А with 
| regard to determination of seniority as recognised by Courts, service 
rendered by officiating. Sub-Inspectors of. Police against:temporary posts 
cannot be taken into constderation “for determination of their seniority when 
finally absorbed in the cadre. of such Sub-Inspectors because (1) such ser vicé- 
-.1# not equivalent service, (ii) such service is.service rendered prior to ‘the. 
entry into.the cadre and (iil) such service -is qualifying service determining 


the eligibility for entry into the. cadre: 


I Sub-rule (3) of Rule 5 071981 rules dha do not support thé claim gre 


the petitioners to the effect that officiating service rendered by them in posts 
outside the. cadre: and before the finaly selection should count for 
determination of the their Inter se seniority. with direct recruits. 


The posts held b y officiating Sub-Inspectors cannot be-a part of the cadre 
‘nor can the service rendered.as such be reckoned’ for seniority. vis-a-vis the” 
direct recruits irrespective of their respeciive dates of entry into the cadre. 


we goes without saying that the failure of the authorities to fill in 
annual vacancles strictly in accordance with He quota-rule would affect ite 
-‘sentority.” А E 


1 


(0 tis пою well-settled. that'a  quota-niile ds to be strictly adhered to. 
The petitioners|promotees ' have’ made out a case for re-adjustment of their - 
seniority upon re-adjustment of their promotion with . effect from d dates it > 
may be found due to them in their respective quotas. 


If the object of | creation of intermediate selection. re ‘Is to be. 
fulfilled, it is eminently necessary that "separate, intermediate. ‘selection 
‘grade-posts should be created for this temporary Sub-Inspectors. and that 


‘exactly was the sanction In the present case. ‘The allotment of intermediate - 


Selection grade posts should be revised. 
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Sub Paragraph ( 3) of Para. 1 of Ch: X V makes т no distinction peleen 


: а direct recruitand a promotee for both. of whom confirma tion and 7 years 
í minimum service is the basic qualification. >. 


. Civil Rule No. ‘7979 (W) of. 1981 
In this- Rule 10 confirmed Sub-Inspectors who were all directly recruited 


~ haye challenged the'constitutional validity of the Seniority Rules of 1 981, 


their apprehension being that on implementation of the new Rules the 
existing gradation list of Sub-Inspectors-would by revised and all promotees 
Sub-Inspectors being given seniority from the dates of. their respective 
officiating appointments would-en block “be put on the top of the list 
completely blocking all the chances of “the direct" recruits for any further 
promotion. It was claimed that the officiating Sub-Inspectors cannot be 
treated at par with thosé holding posts in the cadré until they are confirmed 
according to.the Rules. ` They also challenge the validity of Rule 6(2), which 
confers en block seniority to "the; promotees cf a year over the direct 
recruits contending the same to be-an unreasonable ground. 


The challenge to the constitutional validity of the- Rules is not tenable 


^.on-the ground of .« a mere misapprehension. Though benefits already 


acquired on the existing seniority list. are.not to be affected for conferment 
of future benefi t, the existing seniority list has to revised. 


The officiating ‘service rendered by thé  promotees prior to their entry into 
the cadre cannot be taken into account for determination of seniority under 
Rule 5. Be that, as it may, the inter se seniority between the diréct recruits 
and the promotees “cannot be so ‘determined in violation of specific rules 


is namely, Rule 6 which will prevail. in determining such inter se seniority. The 


basis of the challenge’ being not "then the dinequáls. are not treated as equals 
and there is no discrimination | as ‘against the direct recruits. 


. Rule 6 (2) is, reasonable. and intelligible. The. ground for differentiation 


| is patent it has reasonable: nexus with the objebt to be achleved, namely, 


higher efficiency, ‘and infusing . «greater spirit and motivation for those 
coming from: ‘lower, ranks. f 
с Cases referred to :—- 
ud ): S. В. Patwardhari & авг, у. State of Maharastra & Ors., AIR 
.1977°SC. 2051 os Beaks 
(2) . Baleshwar. Das v. State of. Uitar - Pradesh, AIR 1981 SC 41 
(3). N. K.. Chauhan 4& -Ors. y.. State. of. Gujarat Ors. AIR 1977 
“SC: 251. p : 
} (4): :В. Г. Goel. y. * State. of Uttar Pradesh & Оз, AIR 1979 SC 222 
А (5). K. B. Shukla & Ors. >. Union of India & Ors., AIR 1979 SC 1136 
(6) Gangaram у; Union of India, -AIR 1970:SC 2178 ' 
0 V. B. Badamt ` у; State f Mysore, AIR’ 1980 SC 1561 
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(10). A. Janardhan y. Union of India, 1983 L & IC 849 А : : 
(11) Amalendu Saha &. Ors. v.' State of West Bengal & Ors; in 
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- Civil Order No. 8865 (W). of 1981. (an ee decision ofa  — 


"d single. Judge disposed of on December 24, ш Ур 


5 IN MATTER NO. 388 OF 1950 - 


' Somen Bose, ‘P. №. Chatterjee, Mrs. Rina Basu ^ E 
a H and N. C. Bhattacharya HD Bock wel ufi or Petitioners 


‚ Arun Prakash’ Chatterjee (Sr. Sr. ее il ; 
e S rand RON. Kandari . ` . ceder Respondents! 
UR. С: Deb, S. Pal, Samir ‘Kumar Ghose and: Е 
dE ` P. K. Chatterjee ie har other Respondents 
JN CIVIL RULE NO. 1979 (W) 1981 E : a 
| R. С, Deb; S, Pal and P. -K. Chatterjee, -> dor Petitioners 
.. .N. М. Gooptu (Govt. Pleader ), Tarun Roy . ta | $4 
B. P. Banerjee, D. K. Chowdhury and ES 
> Arun Roy А ‚мот ‘Respondent, Nos. 6 fo 17 . 


| ! . The judgment of the Couri was as follows iL 
* Sen, J. : Three Sub Inspectors—two of whom are pm ТЕЕ while 
the 'third one is. officiating—belonging to the -unarmed ` Branch of the 
Calcutta, Police, obtained the present Rule on a writ petition whieh- 
‘has § since been referred to us under Rule 3, Chapter V of the Original Side: 
Rules. Since another Rule, obtained by'another. group of Sub- -Inspectors 
- bélongiüg. to the same branch on another writ petition, was directed to be - 
Үү heard .analogoüsly with the present. Rule, wé have heard them 88 such. . 
| We propose to deal with the first ‘of the writ petitions, as aforesaid, first: 


. 2. As recruitment to the rank to which the petitioners belong i is ‘made = 
from two sóurces, namely, direct recruits ‘and _ promotes, ‘the j , Primary 
dispute that has been raised in this writ petition by. the three petitioners 

‘who are promotees, is with-regard to relative seniority vis-a-vis the ditect 
recruits and consequent benefits flowing therefrom. All thrée petitioners 
have risen from lower ranks. While petitioner- Nos.1 aad 2 "were. 
appointed ѓо officiate as Sub-Inspectors in the year. 1957, petitioner Мо. 
3 was so appointed in the year, 1975.. According to the- petitioners. 
neither the quota-rule nor the rules regarding recruitment had been 
followed in their true spirit in making recruitment to the’ rank of Sub- ` 
Inspectors and long years of service rendered by them as Officiating ` Sub- 

І Inspectors have not been counted either for confirmation or for seniority, ` 

They claim that the quota-rule ‘should -have been applied at the 'initial 
stage of recruitment, irrespective of whether the posts to- which recruitment 
was being made were permanent or temporary. So far, as .recruitmenf 


í аз p d i 2-9 s 
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у promotion is, coit it in dandi that such pusmotiol should 
always be made. only from the rank of, Assistant Sub-Inspector and an 
Assistant.Sub-Inspector once promoted even if to officiate as Sub- 
‘Inspector must be confirmed in. due course, and his seniority must be 
determined having, regard to the date from which he continues to officiate. 
The petitioners have made out a grievance that contrary to the rules, the 
promotees from the rank of Assistant Sub- -Inspectors are being first 
promoted to officiate as officiating Sub-Inspectors and -then іл filling 
up the permanent vacancies the authorities аге applying the quota-rule 
when such vacancies are being filled up. by direct recruitment and 


."promotion from officiating Sub-Inspectors and- not from Asst. Sub- 


Inspectors. "Thus long years.of service rendered by the promotees as 

officiating Sub-Inspectors in between are being totally wasted as they are 

not being given-any credit for ‘such service either for confirmation or for 

seniority., The procedure so adopted, they claim, is not in consonance 

with the true spirit-of the rules andis resulting in hostile discrimination 
_as against the promotees. 


3. Incidentally they have made a further grievance that even 
recruitment to the rank. of permanent Sub-Inspectors had not always 
been made in strict observance of the quota-rules ; for several years at а 
stretch the authorities have ‘not constituted selection board for selection 
of.departmental candidates for giving them promotion in their quota. 


4. The petitioners have in particular challenged the gradation ог 
the seniority list made Annexure “A” оће writ petition. "According to 
them, such a gradation list could not-have been ‘prepared in three parts 
separately setting out the permanent Sub-Inspectors in the first group, 


. temporary Sub-Inspectors іп the second group and the officiating Sub- 


Inspectors in the third group. Petitioners” claim that it being an 
integrated cadre, all.the Sub- -Inspectors should be put on one and the. 
same list, seniority being determined with ‘reference tothe date of 
continuous service in the cadre irrespective of whether the postin which 


such service is-being rendered is permanent, temporary or officiating. 


a 


© «5. "Тһе next grievance of the petitioners is with regard to the 
conferment of intermediate selection grade with effect from the year 1974. 
According to the petitioners, such a grade was created with the object of 
giving relief to such employees who had reached the maximum in the 
existing grade and had been held up there for years having no promixate 
chance of further promotion. The West Bengal Services (Revision of 
Рау and'Allowances) Rules, 1970 (hereinafter referred to as the Revision 
of Pay Rules)-was revised further for their. benefits and ап. intermediate 


sélection grade -was. created in ~ terms of the recommendations of a 


tpr 
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- committee set up. р by the Goverment. I RUNS this sanction із .. E 
; "the field of Sub- -Inspectors the posts in the intermediafe ~ ‘selection grade 
. $0. created had been given mostly to, the:diiect' recruits by virtue of théir 
i "séniority: in the permanent cadre defeating the claim of the promofees who = ~: 
"had either not been confirmed against a- vacancy in the permanent’ cadre - 
f and were-still officiating or having been so confirmed,- had béen given’ the? 
= “bottom seniority determined with reference to. the" date of ‘entering: the, -= 
cadre against the ‘permanent. vacancies. The petifioners ‘claim’ that^ the 
intermediate selection grade had not been implemented’ in, accordance 
Ж with: the rules: and its implementation: ‘had . further resülted- in hostile ` 
7 discrimination -against the Promotes.’ ` j : 


6. ` The last grievance of the petitioners is with refeience to. 5 tide f 
tight of. .promotion- to the next 'higher: rank- of Inspector. They - have 
_ challenged the constitutional. validity. of Rule 1(3) of Recruitment. Rules: - 
“on the _ground that such a rule,- having prescribed. varying , standard ^ 
< of- éligibility. as “between the promotees and the direct. recruits - not ; 
“being ` ‘based on any reasonable ground. of: differentiation. nor having. - 

"nexus with the efficiency i in-service, is violative of ‘Articles 14 and 18 of 
.the-Constitution. In particular ‘the petitioners ‘claim that. confirmation. , 
Е the rank of. Sub- -Inspectors having been made a condition: precedent. ` 
to such eligibility. and'so fat as.the _confirmation of “the: promotees is. 
~ concerned, the same not being. autuomatic as in the case-of direct récruits - 
but being; dependent.-on -the, whims of the: authorities, the promotees. 
aré always discriminated against Чп the matter of - conferrent of. 
promotion. to the rank of Inspector which has been made 3010 a- reserve. 
- for “е directly recrüited Sub- "Inspéctors 'only. They háve, therefore, 
challengéd the approved list’ -of Sub-Inspectors* who - had . been sọ 
` ` empanelled as fit for promotion to the тапк ‘of Inspedtors on Lu 24/25; : р 


- 1978, and referred: to in the writ petition, ix i RE AP ыны t Du: 


"a 
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' Du On de grievances thus made ош; "the- petitioners hase: prayed :- 
for the following reliefs :- 1.7 syi 


- (1) - A declaration that Rule 1) of "Chapter Ху о de Police: ` 
© Regulations; "Calcutta, 1968, is illegal, ‘wrongful and. unconstitutional. 


‚ (ii) For. a Writ in the nature of' Mandámus, directing the 

Е authorities to ‘cancel the impugned gradation list and for; preparation - 

<- ofsuch a list afresh giving · the petitioners: appropriate seniority: - 

" therein with reference to the date of their : ‘appointment. sin-: thé’ “rank: 
-and therein revising the фе of confirmation: of the Peon Nos. E, | 
‘and 2, ; este. e А E Loose - Bog] 


"e (ii) For. a. -Writ in ‘the йш of. Mandamus: directing. the 
Vui дз IPRC to ‘cancel the pane diis эша "eligible to fhe- 


ws о. де “ - 
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' inférmedihte selection grade and prepare the Said panel’ afresh giving 
-- benefit to the officers on the'basis of their seniority. 


(iv). For à Writ i in the nature of Mandamus directing the respon- 

i dents to thake appointment henceforth to the rank of Sub-Inspector 

‘following t the quota-rule whether Such appointment be temporary, 
officiating’ or substantive. 


(у) Fora writ in the nature of Майдан directing the respon- 
' dents to cancel the purported approved list of Sub-Inspectors fit for 
appointment as Inspectors. and to make a fresh Selection in 
accordance with law. E 


8.. This Rule is bein contested by бер sets of respondents, 
namely, State of West Bengal and. some of its authorities. including the 
Commissioner: of Police, Calcutta - (hereinafter referred to as Commi-: 
ssioner) in one'set and thé directly recruited Sub-Inspectors on he other. 
Separate affidavits-in-opposition have been filed on behalf of the two 
sets of contesting respodents but since the defence taken by both ‘the 
sets are more or less the same, I would refer to the ‘defence taken by the 
first set in the affidavit sworn by the Commissioner. The Commissioner 
in his affidavit has substantially controverted all the allegations made 
and claims put forward by the petitioners in their writ petition. 
According to- the affidavit of .the Commissioner, the rank of Sub- 
Inspectors.does not mean and include such of the. Assistant Sub- 
Inspectors who are allowed to officiate against temporary vacancies. 
Such officiating Sub-Inspectors remain substantively the Assistant Sub- 
Inspectors and are often reverted to that rank in the absence of a berth 
in the temporary байге of Sub-Inspector. According to the affidavit of 
the Commissioner, no direct recruitment is-either possible or is ever 
, made against a temporary vacancy. Such recruitment is always made 
only against a-permanent vacancy and the quota-rule is applied only at 
the stage of recruitment: against permanent vacancy. An officiating 
Sub-Inspector is absorbed only in an allotted quota vacancy of perma- 
nent posts of Sub-Inspectors when available. > Seniority is determined 
‘with reference to ‘the date of appointment as a probationer for 
„confirmation and never with reference tò date of appointment to officiate. 
It is stated by him that-if recruitment be made against temporary posts 
` as suggested then that would not- only créate administrative problems 
but would also lead to deprivation of the facility which the Assistant 
Sub-Inspectors are enjoying by way of holding all those temporary posts 
as officiating Sub-Inspectors.. For implementing .the quota-rule, the 
Commissioner states that officiating service cannot be classified as initial 
appointment, In this affidavit-in-opposition the definite case of the. 
Commissioner is that under the rules applicable to the: Sub-Inspectors 


+ 
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| the sod cannot be determined , with - reference. to the dates of 


continuous officiating services as officiating Sub-Inspectors. holding the 
substantive rank.of Assistant Sub-Inspectors stand in.a _ position. different: 
from Sub-Inspectors substantively holding posts in the permanent cadre. 
Since seniority is determined with reference to the date ofj joining "the 


latter "which ` both the groups join in their respective quota there is no 
' discrimination between the two groups. As for the claim to the intermedi- - 
ate selection "grade is concerned, according ` to the “affidavit of. the-: 
: Commissioner, the benefit of such a grade has been ‘given to both the . 


direct recruits and the promotees in the consideration of service and · 


. seniority in gradation list. Since the petitioners are junior to ‘many 


of the direct recruits they аге not getting the benefit. of the said grade. 
So faras the dispute with reference to the right to promotion as am 


Inspector is concered, according to the ‘affidavit of the Commissioner: 


unless a Sub: "Inspector is confirmed i in the.rank of Sub-Inspector he can- 
not considered for promotion as an Inspector under. the terms of е rule 


- Mself., He has disputed the challenge to the, constitutional validity. of | 


е. .said rule.” The Commissioner i in his affidavit has fairly admitted 
that the authorities had faild to „constitute annual selection board for 


approving the officiating Sub-Inspector . considered fit for promotion ‘as 
Sub-Inspectors during certain years but he claims. that notwithstanding 
the.said. failure inthe matter of allotment of berths to Assisstant Sub-. . 


Inspectors or officiating Sub-Inspectors for- promotion to, the rank of . 


Sub-Inspectors, the quota-rule had been strictly followed. This in 

substance i is S the defence taken to the writ” petition. : 
1, T 7 

9. Мт. Возе арреагїпр оп behalf of the petitioners bay рене thie: 

grievances made -out in the writ petition; He has first contended. that 


Z „the temporary posts of Sub-Inspectors in which the petitioners had been | 


officiating are part of the cadre and therefore, the authorities should have." 
observed the quota-rule at the stage of recruitment to such posts and the 
seniority too should be determined. having due regard to’ such officiating 


| Service. - Іп any event, yearly promotions not have been made strictly in 


compliance with the quota-rule such seniority should be re-adjusted with 


' reference to the date when the respective promotions were due. Mr. Bose 


has next - contended that officiating service rendered by the promotes: . 


/ 


should count for determination of eligibility to get the new- Intermediate. - 


Selection Grade, According to him most. of the promotees have been" 
denied the benefit òf such a grade because the officiating service -rendered. 
by:'them -had Aot "been taken into account: The next contention of . 
Mr?! Bose - is with regard Чо the requirement г ‘of confirmation - as an 
eligibility fo gongon to the nex- Dp rank . of- an “Inspector. 
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According - to Mr. Bose when the, promotees are not being confirmed , in- 
spite of long»years of officiating service, the- requirement of. confirmation 
as an eligibility ' should. he- held to be mere: directory which must be 
deemed to have been waived, The promotee Sub-Inspectors. therefore 
should be considered for promotion to the next higher rank even when 
they are still officiating as and when the complete 7 years of service. 
Alternatively it is contended. by him that” to-hold it otherwise would 
result in hostile discrimination so-far as promotee: Sub-Inspectors are 
concerned, in as much аз, forthem confirmation being. uncertain, their . 
chance of promotion would be an inglorious uncertainty. . 


10. . Mr. Chatterjee, the learned Standing Counsel appearing on 
behalf of the State, has accepted the position that temporary posts of 
Sub-Inspectors^ are a part of the cadre and he has further conceded that 
promotions not having been effected i in due compliance with the quota 
. Tule, filling up of vacaacies as between the two groups has to be re-ad- 
justed. So far as seniority is concerned according to Mr. Chatterjee, the 
Government . has now recognised the claim that officiating” service must 
count for, determination of. seniority and had framed a new set of Rules 
in 1981 which would meet the petitioner: s grievance in this regard. 


| 11. Mr. Deb and Mr. Pal appearing on behalf of the direct recruits 
have contested each of these contentions _of Mr. Bose. They have 
strongly contested the concession made by the Standing Counsel, that the 
posts -1п which the petitioners hud been officiating are part of the cadre. 
According. to him, these. posts are not part of the cadre to which 
recruitment is contemplated , by, Rule 3. Quota rule had never been 
applied at the stage of oHiiciating appointment nor can there be any direct 
recruitment to temporary posts. held by Assistant Sub-Inspectors promoted 
Хо. Officiate as ‘Sub-Inspectors. - "They have contended that both the 
seniority and consequential benefits, 'viz., the new intermediate selection 
grade and further promotions have been duly. given to the promotees and, 
- 88 с. the grievances made.are unfounded. І 


‚12. . These ‘ate the basic contentions put forward on behalf of the 
respective parties and I would fefer 4o further details of such contentions 
“as and when 1 deal with each'one of them. 

13. For deciding the points of dispute thus raised, it would be 
-necessary in the first place to consider the relevant rules of recruitment 
-and the. subsequent. changes thereof made from time to time. For our 

present purposes it would be sufficient if I start with tbe Rules framed 
by the. Government on October, 14, 1935. “These were statutory rules 
framed with necessary. approval. ender section 9 of the Calcutta Police 
> Act,-1886 and ‘section 3 of cla ‘Suburban Police Act, 1886, Rule # 
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of these Rules prescribed the method.of recruitment to the rank of 
Inspector. Such vacancies were to be filled by promotion from the rank 
of Sub-Inspectors and Surgeants on the basis of merit-cum- seniority 
as adjudged by a selection board officers so promoted should, in the first 
instance, be put on probation. 


14. Rule 2 of these Rules prescribed the method of recruitment 
to the rank of Sub-Inspector in the Unarmed Branch. It provided that 
.appointmeat in the rank of Sub-Inspector. should be made in the month 
of September each year from two sources, namely, promotees and direct 
recruits ; 25% of the posts were allotted to the promotees the promotion 
being made from Assistant Sub- -Inspectors and Surgeants ; rest of the 
posts was allotted to the direct recruits. For effecting direct recruitment 
this rule prescribed that applications from outsider candidates should 
be invited through press im the first week of September ; all applications 
were to be made in the prescribed form on satisfactory proof of educa- 
tional qualifications ; qualifications prescibed for the direct recruits were 
(i) must be a graduate of an Indian University, (ii) must be bora of 
respectable parents, (iii) be between the ages of 21 and 25 years ‘on the 
lst September of the year of appointment, (iv) must be at least 5'3" 
in height and 31” round the chest after exhalation and (v) must possess а 
thorough knowledge of Bengali language. , 


15. So farasthe promotees were concerned, the Rule prescribed 
that on the first day of June nominations should be called for from all 
the District Officers of Assistant Sub-Inspectors and Surgeants fit for 
promotion to the rank of Sub-Inspector- having I rendered at least 3 -years 
service as a Surgeant oran Assistant Sub-Inspector and having normally 
passed one of the (ollowing examinations, namely, (i) Matriculation or 
the Indian Army Special Certificate of Education, (ii) Junior Cambridge, 
(11) Feest Class Army Certificate or іп the opinion of the selection board 
the candidate had otherwise attained a satisfactory educational standard. 
Such candidates were to sit in a preliminary departmental test examina- 
tion at the Calcutta Police Training School and the names of those who 
would pass that examinations should be submitted to the selection board. 
The candidates were also to possess a good record of service and а good 
social position. 


16. Rule 2(j of these Rules provided that qualified candidates 
should ‘be summoned before a selection board consisting of the Commi- 
ssioner of Police, Deputy Commissioner of Police, Headquarters, a 
District Deputy Commissioner and an Asistant Commissioner of Police 
S DPI LUN s should make the final selection for appointment. 


fe oo - Rules indicated that -the selected candidates were 
NOT TO BER i . 
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required to pass out of the Calcutta Police Training School before they 
were to be put on probation prior to their confirmation. 


17. Ат аі material time Government further framed another set 
of Rules described as Probation Rules (vide Calcutta Police Gaztie dated 
August 29, 1936). Rule 1(1) of these Rules provided shat for Inspectors 
the period of probation should be 2 years from the date of appointment 
which might be extended by the Commissioner. Sub Rule (2) of Rule 1 
of these Rules provided as follows::— d 


“Probationers shaH draw the minimum pay in the time scale of: 
Inspectors subject, to the condition that they shall count towards 
‘increment officiating service in that rank rendered prior to their 
appointmeat as probationers and also their probationery period os any 
part thereof and draw increment that may falldue to them далар 
the period of their probation". ©. | І 


18. Sub-rule(3) provided that at the end of probation the Cocoms- 
sioner might confirm the probationer and it further provided that amy 
time during the probation the Commissioner might revert the prosnotre 
to his substantive rank. 


19. Rüie 2(1) of these Rules. provided that for the Sub- Inspectors 
.both direct secruits and promotees—the period of probation shoud be 
2 years counted from the date of joining, Calcutta Police Training Schaal. 
Sub-Rule(3)of these Rules. provided further that persons directly recruited 
should draw the minimum in the time scale of Sub-Imspecters throughont 
the period of probation. Sub-rule(4) incorpozating the material psewisian 
' in this regard so far as the promotees were concerned, was in analogus 
terms to Rule 1(2) set out hereinbefore. This Rule further provided fwr 
confirmation or discharge or reversion as the case may be after ог durig 
éhe probation : "TEES с 
20. Ах this stage it would! be convenient to point out a significamt 
aspect of these Rules. which would have much bearing. om the considepa- 
tions that follow. Тһе recruitment rules above referred) to: coatemplaitai 
no officiating. appointment om recruitment to the rank. Om the terms of 
the recruitment rules, recruitment was. to be made at the: stage: whem Ше 
person 50 recruited. was. to be appointed ољ probation, obviously’ against 
і substantive vacancy in the permanent cadre of Inspector om Sub- 
Inspector. But the probation rules. clearly recognised: thati so far ass 
promotees were concerned, they might be-put-on ‘officiating’ appointmentt 
but such appointment should be hefore-recruitment.ta the cadre: om beings 


_ appointed: on. probation,” i 


2L Inthe year 1962, agate 


> compretionsive: im nature: 
-was framed by the Govern Pine ? 


yy ader the Calcutta: 
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Police Act,:1886; Calcutta Port Act, 1890 and Calcutta Suburban Police 
Act, 1886. In the main body of these Rules originally there were only 4 
Rules. Rule 1 having set out the name of the Rules prescribed that it 
would apply in.respect of members of subordinate ranks of the forces, 
Rule 2 incorporated the definition clauses, Rule 3 prescribed that the 
methods of recruitment, qualifications for appointment including age and 
conditions of service of the different grades of subordinate ranks of the 
forces should be as specified in Schedyle | to these Rules. Rule 4 similarly 
.provided that disciplinary proceedings and punishments for such  sub- 
ordinate ranks would'be regulated by the Rules laid down in Schedule II 
to these Rules. In 1963 one more Rule was added to the main body of 
these Rules by way of Rule 5 authorising the State Government to 
dispense with or relax in public interest the requirements of any of the 
Rules to such extent and subject to such conditions as it may deem fit 
for the purpose of dealing with the case in a just and equitable manner. 


22. Schedule 1 to these Rules incorporated the Regulations 
providing for methods of recruitment, qualifications for appointment 
including age and conditions of service paragraph 1 of this Schedule 
adopted with certain minor, changes the same scheme and method of 
recruitment, to the rank of Inspector as were prescribed by the 1935: 
Rules referred to hereinbefore. Similarly paragraph 2 of this Schedule. 
adopted with minor changes the same scheme and method of recruitment 
to the rank of Sub-Inspector from two sources, namely, direct recruits 
and promotees as were prescribed by the 1935 Rules. _ 


23. Paragraph 18 of this schedule dealing with probation for 
Inspectors adopted the same scheme as in Rule 1 of the previous 
Probation Rules of 1936 as indicated hereinbefore. For  Sub-Inspectors, 
some changes were introduced. Paragraph 19(1) prescribed that the 
period of probation for a person directly recruited as — Sub-Inspector. 
-should be two years counting from the date of leaving the Police Training 
. College and that of a promotee the same should be one year counting 
from the date of joining the Police Training College on such promotion. 
Paragraph 19(3) provided as follows :— 

*Promoted Sub-Inspectors shall draw the grade pay in the time 
scale of Sub-Inspectors subject to the condition that they shall count 
towards increment, officiating and.temporary service in that rank 
rendered prior to their appointment as a. probationer and also their 
probationary period or any part thereof and-draw any increment that 
may falldue to them during the period of their probation. A рго- 
bationary Sub-Inspector shall be confirmed on the completion of his 
probationery period unless the Deputy Commissioner, Headquarters 


* ' 


П 
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Shall make.an order extending liis period.of probation or discharging 
him from service or reverting bim to his substantive rank. Any order 
for such extension of the probátionary period of reversion or discharge 
shall indicate the grounds on which the order is made. For am order 

".Of.extension for any. period beyond one year the sanction of the 

‘Commissioner shall be obtained". : 


24. "Paragraph 19(4 ЕИ that while the training period of 
a promotee should be one yeár of which the first six months should , be 
spent in the Police Training College; the training period of. a direct recruit 
should be 2 years of which one year should be spent in the Police 
Training College. It further prescribed that the initial pay of a direct 
recruit when in the Police Training College should. be- Rs. 200/-, taht is 
the minimum in the time scale and;that the period spent by them in the 
Police Training College should’ be exclusive of ‘probationery period but 
should count.towards increment of pay. ‘This Rule. further prescribed 
that the training period -of-. promoters ee „also count towards 
increment of рау. 


EM +125. “In the manner anita to the Probation Rule of 1936, these 
rules. too. clearly recognised the position that. a promotee Sub-Inspector 
might-bé put on officiating appointment but that-must be before his 
recruitment to the rank of: Sub- -Inspector. contemplated by the recruitment 
rules? -Such officiating service: would: again count ‘only for the limited 
purposes set out’ in paragraph: 19: . 


26. On June 3, 1967, .the 1962 Rules were materially ПЕРЕ 
when Schedule I thereof was ‘replaced. -by a new Schedule. The new 
Schedule thus adopted is: to be, found in Chapter XV of the Rolie 

| Regulations Calcutta, 1968. id 


27. Paragraph Iin this new Schedule — the method of re- 
cruitment to therank of Inspector. Sub-paragraph (1) ofthe said paragraph 
prescribes that such recruitment shall be made by promotion from the 
‘rank-of Sub-Inspector. Sub- -paragraph (2) of the said paragraph prescribes 
that promotion shall be based on merit-cum-seniority adjudged by a 
selection- board provided. that for. the purpose. of appearing before the 
rselection board for interview. it shall - be necessary for the candidate to 
pass a departmental examination. -I next set out sub-paragraphs (3) 

* to (5) of the ‘said paragraph which are as follows :—` 
**(3); '"Sub-Inspectór and Surgeants récruited direct to their posts 
‘shall be eligible to sit for the said departmental examination after 
their confirmation and.on completion of 7 years service including 
- ‘temporary: service in ‘their rank. The departmental Sub-Inspectors 
that is; to say, the Sub-Inspectors who- have been: so appointed 
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on promotion from lower ranks shall be eligible to sit for the 
aforesaid examination after their confirmation in the rank cf Sub- 
Inspector provided that their total length of service as. Sub-Inspector 
is not less than 7 years. 


(4). An officiating Inspectors having completed 2 years of 
continuous service in the rank shall be eligible for appearing before the: 
selection board referred to above for inclusion. of his name in the panel 
. ef officiating Inspector fit for confirmation as Inspector. 

(5). Inspectors so promoted, shall, in the first instance, be, om ' 
probation" 

28. Paragraph. 3 of this new Schedule prescribed. the method 
ef recruitment of unarmed Sub-Inspectors. Sub-paragraph (b of 
paragraph 3 prescribes that recruitment to the rank of Sub-Inspectors: 
shall be made each year in the month of January, 3га of the vacancies 
shall be filled by promotion from the sank of Assistant Sub-Inspectors. 
and the rest shall be filled by direct recruitment. 

29. Sub-paragraphs (3) and (4) of that paragraph prescribes. the 
qualifications for the direct recruits and the method of filling appiications. 
by them in answer to advertisements issued in that regard. Qualifications. 
prescribed are similar to those prescribed by the earlier rules except for 
the fact that under those rules a direct recruit has. to qualify himself im 
a written test before he is called for interview by a selection board. 
Sub-paragraph (5) of that paragraph provides for a selection board for 
the direct recruits on whose recommendation an approved lish o£ 
candidates is to be prepared. A candidate so selected goes on a course 
of training (Vide Notes to sub-paragraph 9) one year at the Police 
Training College and one year in different branches of the Calcutta» 
Police (Vide paragraph 46(4)(b). Once he completes the College training: 
successfully he is then put on probation for two years (Vide 
paragraph 46(1) Confirmation follows for those who compete the 
probation satisfactorily. 

30. Forthe departmental eandidates, that is, the Assistant Sub- 
Inspectors, sub-paragraph (2) of paragraph 3 prescribes that their 
promotion shall be on selection made on the basis of merit-cum-seniority.. 
Sub-paragraph (7) of that paragraph prescribes qualifications (which: 
are more or less Stmilar to those prescribed by the earlier Rules) and 
how nominations shall be called for from all Deputy: Commissioners of 
all Assistant Sub-Inspectors fit for promotion Sub-paragraphs (7), (8) 
and (9) of that paragraph further prescribe that an. Assistant Sub- 
inspector before he is called for an initial selection under sub- 
paragraph (9) must pass a departmental examination completely and: 
must also be confirmed. es. an. Assistant Sub-Inspector. The new Schedule 
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than introduces an innovation in SEA m which provides as 
follows : :— o 


“10. An officiating- ae T completed two years 
‘of continuous service in the rank and on completion of the acquired 
‘course of training shall be eligible for appearing before the selection 
board concerned for inclusion of his name in the panel of officiating 
Sub-Inspector fit for confrmation i in the rank of Sub- "Inspector. Е 


31. Reading sub-paragraphs (7) to (10) of paragraph 3 alongwith 
paragraph 46; it appears to me that modified method of recruitment to 
the rank of Sub-Inspector was introduced for the departmental candidates 
when а two tier selection was brought in contrast to the éailier rules. 
Jt appears to. me that aftet the departmental candidates qualify 
themselves in the first selection they are allowed to officiate but that does 
mot mean entry into the cadre of Sub-Inspector for the recruitment to 
which the rules provide. For entering such a cadre they are still required 
to pass through another- selection viz., the one prescribed by sub- 
paragraph (10) which renders'them eligible to be put on probation and 
thüs enter the cadre. Successfully completing the course of training 
prescribed by paragraph 45(4)(а)(і) апа {ii) (as amended) and the two 
years continuous Officiating ‘service аге the twin requirements prescribed 
by the Rules to be fulfilled to acquire eligibility for the second selection. 
їп that way the rules couteraplate officiating service as qualifying service 
for acquiring eligibility fer final entry into the cadre. 


32. Paragraphs 45 and 46 provide for probation and they 
ноорог provisions comparable to:those that were there in 1962 Rules. 


. 33. There are two subsequent amendments to the Rules incor- 
porated in the aforesaid substituted Schedule. By an amendment dated 
July 6, 1971, the quota prescribed by ‘paragraph 3 (1) was alteredinto a 
ratio of $0 : 50, between the two sources while by an amendment dated 
February 3, 1975 the quota was further altered, 60% being allotted to 
the promotees the Test to the direct recruits. 


34. Having eet out. the material rules except the nicky Rules to 
which reference will be made. hereinafter, I зћа пож proceed to consider 
the different grievances pat 'forward..by the petitioners in the light of 
these rules. Principal grievance as I have.pointed out hereinbefore of 
the theee petitioners is that long years of officiating service are not being 
counted for determination of their relative seniority vis-a-vis the direct 
recruits, As already pointed out Mr. Bose claims that the posts in which 
the promotees are made tó officiate though mostly ‘temporary are of 
indefinite tenure and are a part of the same cadre as that of the 
permanent Sub-Inspectors and, therefore, the promofees who. on proper 
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selection by the Selection board are allowed to officiate ол promotion; 
should be given the benefit of their continuous officiating service and their 
seniority must be adjudged on the total length of service including. such ' 
officiating service. According to Mr. Bose, Supreme. Court has now 
laid down as an uniform Rule that length of service is the best and 
fairest basis of determination. of. seniority. Reliance is placed by Mr. | 

- -Bose on.two decisions of the Supreme: Court in the cases of (1) S. 8 
Patwardnan & Anr. v. State of Maharastra & Ors.,- AIR 1977 SC 2054- 
and Q Baléswar Das v. State of Utiar Prailesh, AIR 1981 5С 4l. 


-. А . 35. Mr.. Chatterjee, the Senior Standing. Counsel appearing on 
'* behalf of the:State has supported ` Mr.- Bose on this point though the 
- affidavit filed on behalf of the-State dbes not de so. According to Mr. 
: Chatterjee, ‘the State Government i in order to implement the fair principle 
for ‘determination of .seniority as indicated by the Supreme Court, in 
Patwardhan's case has framed а new set of seniority.Rules in 1981 which 
meets the grievance of the petitioners in this regard. Mr. Chatterjee in 
` "his turn has relied on the decisions of the Supreme Court in-the cases of '. 
(3). N. К. Chauhan & Ors. v. State of- Gujarat & Ors, AIR 1977 
. SC 251, (4) B. L. Goel v. State .of- О. Р: & Ors; AIR-1979 SC 222 and 
n K B. Shukla & Ors. v. Union of India & Ors , AIR 1979 SC 1136. . . 
ГЫ 
‚36, .Mr. Banerjee appearing for the promotes respondents in: the 
; PCS “Rule and - Mr. Gooptu, the Government Pleader therein 
appearing on behalf of the State have 2180 supported ‘the кошраноп of 
ous: es m this ‘regard. 22 ИЗ: Ў 


37. Mr. Pal following Mr. Deb appearing « on "behalf of the direct 
rechüits who are some of the respendents in the present writ petition and 
some óf. whom te the petitioners in* the other analogous: writ petition 
has seriously contested the above contention of Mr. Boses- According to 
Mr. Pal, length of service may "be a fair basis for determihation of 
Seniority but not in'all cases and i in 'any event that does not preclude the 

. Government from laying down any other basis'of' seniority provided the 


г Basis so prescribed passes the test of constitutional validity. .Accord- M 


ing: (о: Mr. Palthe statutory rules prescribed a .fixed quota for. each 


' year both ‘for the promotees and the direct.recruits and- „seniority cannot . ~ 


be determined: "by giving: credit ‘for officiating service: if’ that infringe 
sthe'-said quota. Secondly, it has been contended by Mr. Pal that,, length. 
of service may count for seniority provided it is rendered in the. same 
cadre or grade and: not on ex-cadre of ex-grade post. Here, jn the present 
‘case, Mr. Pal-has seriously disputed the “claim of Mr. Bose’ that .tem- 
porary :posts of Sub-Inspectors “constitute -a-part of the cadre of 
"pérmànent/Süb-Inspectórs. :According to Mr. Pal under-the . recruitment 
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rules it would be quite evident that a promotee Sub-Inspector enters the 
cadre only when after he is considered fit and is put on probation. Accor- 
ding to him, it would appear from the said rules that officiating service ren- 
dered is considered as qualifying service for entry into the cadre and that 
can never be considered to be service in the cadre. Mr. Pal in his turn has 
relied on the decisions of the Supreme Court in the cases of (6) Gangaram 
у. Union of India, AIR 1970 SC 2178 ; (7) V.B. Badami v. State of Mysore, 
AIR 1980 SC 1561 and (8) Katyani Dayal v. Union of India, 1980(3) 
SCC 245 Mr. Р: 1 has drawn our attention to the affidavit filed on behalf 
of the Government in order to show that factually the posts held by the 
officiating Sub-Inspectors are nót posts. in the cadre of permanent Sub- 
Inspectors and the cencession made by the Standing Counsel is contrary 
tothe pleading of the State respondent. The Government has not 
produced the material sanction to show that these officiating posts were 
sanctioned as part of the cadre of Sub-Inspectors as a whole. According 
to him there can be no rule of law under which seniority can be conferred 
except with reference to the date of entry into a cadre and to concede 
the claim of thé petitioners would mean treating unequals as equals 
resulting in hostile discrimination in the reverse. He has relied on the 
decision of the Supreme Court in the case of (9) State of Kerala v. 
Hazi M. Kutty, AIR 1969 SC 378. 


\ 


‘38. In deciding the point of dispute thus raised, опе has to bear 
in mind certain basic principles. It is now well-settled that in the absence 
of any valid rule to the contrary, normally length of service rendered by 
the rival claimants to seniority would be the ideal criterion for determina- 
tion of such seniority if services so rendered by both are otherwise 
equivalent. It would be equivalent if the services rendered, be it 
officiating or temporary, are in the same cadre or grade and persons 


. rendering such service were appointed in a regular. manner on due 


fulfilment of all the requirements for such appointment. Thus, where 
temporary posts are added to the cadre itself, promotees, when promoted 
in due compliance of the rules and. made to officiate non-fortutiously 
and continuously against such temporary posts till the date of their 
confirmation, can legitimately claim seniority with, reference to the date 
of their such continuous officiation if the confirmation is to follow such 
officiation as a matter of course and is not otherwise contingent by way 
of being subject to any further test or acquisition of any other eligibility. 
Though such is the normal rule there may be exceptions thereto. Specific 
rules may be made directing seniority to be determined having regard to 
some basis other than such length of service provided the basis so 
prescribed is based on intelligible differentia which would pass the consti- 
tutionality test. It is also to be remembered that where appointments 
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are made from more than one source the basis for determination 
of the inter sé seniority must not be such as may amount to unreasonable 
discrimination as against the appointees from one or some of those 
sources. Moreover, persons recruited from different sources when 
integrated in one cadre or grade, should not any further be differentiated 
having regard to their source of recruitment ‘and not on a basis which 
may have reasonable nexus with the efficiency in public service or the 
nature of the duties to be rendered. 


39. Keeping in mind these principles I shall first try to determine 
whether the temporary posts of Sub-Inspectors in which the petitioners 
Officiated and the permanent posts of Sub-Inspectors form a single 
integrated cadre and whether officiating services rendered by the 
promotees can be said to be equivalent to the service rendered by those 
appointed or promoted against permanent vancancies. I shall first refer 
to the facts in this regard as they appear from the affidavits filed by the 
parties. The petitioners have not expressly pleaded in the writ petition 
that the temporary posts held by them alongwith the other officiatfhg ` 
Sub-Inspectors were a part'and parcel of the cadre of Sub- -Inspectors, to 
which cadre the permanent Sub-Inspectors belong. But that appears to 
be their case by necessary implication as would appear from the other 
averments made in the writ petition In paragraph 16 they stated : 
“According to the true spirit of the said rules the respondent Nos. 1, 2 
and 3 were and are bound to make appointment in the rank of Sub- 
Inspectors whenever there are vacancies in such posts either temporary 
or permanent and such appointment so far departmental candidates are. 
concerned, should have been and must be made from the Assistant Sub- 
Inspectors and not from Assistant Sub-Inspectors promoted to the rank 
of Sub-Inspector and kept unconfirmed for more than 15 to 20 years." 
Again in paragraph 18 they stated that the respondents had no power to 

differentiate as between the Sub- -Inspectors as those who are confirmed, 
those who are temporary and those who are officiating. They have 
further stated in paragraphs 33 and 34 of their petition that the. 
1espondent Nos. 1, 2 and 3 should have followed the quota-rule at the 
time of initial appointment and once so appointed both the direct recruits 
and the promotees should have been treated as one integrated cadre. — 


40. This claim of the petitioners has been seriously controverted by | 
the State in the affidavit filed by the Commissioner. In paragraph 8 of 
the affidavit-in-opposition the Commissioner has unequivocally stated that 
recruitment in the rank of Sub-Inspector does not mean and include the 
Assistant Sub-Inspectors being allowed to officiate in the, rank of © 
Sub-Inspectors on purely temporary basis against temporary vacancies. 
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In this praragraph the Commissioner has further stated that no direct 
recruitment is made except against a permanent vàcancy. In paragraph 9 
ofthe said affidavit the Commissioner further stated: “That as direct 
recruitments in the rank of Sub-Inspector are not made against temporary 
vacancy other- than permanent one, qualified Assitant. Sub-Inspectors 
general get the benefit of officiating in the rank of Sub-Inspector and 
consequently eligible constables get temporary promotion to officiate 
in rank.of Assistant Sub-Inspector in the temporary vacancies caused by 
temporary promotion of Assistant Sub- Inspectors". In paragraph 12 
thereof, the Commissiouer has further stated : That there is no rank or 
post as cfficiating Sub-Inspector; An Assistant Sub-Inspector when 
officiating in the rank of Sub-Inspector is deparmentally/conventionally ` 
called officiating Sub- -Inspector for identification but his substantive 
rank is Assistant Sub-Inspector and not Sub-Inspector.” In paragraph 13 
of that affidavit; the Commissioner stated that on officiating Sub-Inspector 
is absorbed only against an allotted quota in the vacancies in the per- 
manent cadre of Sub-Inspectors. He has further stated in paragaraphs 16 
and 18 of his affidavit that direct recruitment against tempoary post is not 
possible under the rules of recruitment and that would create admimnis- 
trative problems and that - officiating service cannot be classified as initial 
appointment as claimed _by the' petitioner. Similar is the stand taken 
‘by the direct recruits. Itis ti erefore, evident from the affidavit of the 
Commissioner that according to the State Government officiating service 
rendered by officiating Sub-Inspectors is not considered as service in the 
cadre and necessarily the temporary posts in which they are officiating are 
not a part and parcel of the crade of Sub-Inspector. In an answer to an 
` interrogatory by the direct recruits, the Deputy Commissioner Hd. Qrs. 
made a statement that: temporary posts of Sub-Inspectors are part of the 
cadre of Sub-Inspectors.: This staternent however is not in answer to any 
• \particular relevant interrogatory.  Thisisa voluntary statement not 
fairly: made. 14-15 wholly contrary to the affidavit of the Commissioner 
and-I o no reliance on this statement. 


Я . This is the state of records but i in my view the more improtant 
thing | е taken into consideration is the position under the rules. I 
have set out the material provisions of the 1935 and 1962 recruitment 
rules-heréinbefore. Ona fair reading of these ` provisions, it appears to 
me that these rules contemplated entry into the cadre of Sub-Inspectors 
on appointment on probation and did not recognise any officiating or 
tempórary appointnient against any temporary post in the cadre. Having 
allotted the quota іп réspect, of the vacancies in the cadre to the two 
sources, these rules prescribed а method of yearly recruitment from each 
source. Method so prescribed was that on fulfilment of certain require- 
ments and qualifications the candidate, the direct recruit or the promotee 
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was to be called before a selection board on whose recommendation the 
recruitment was to be made. But under these rules, the next stage after 
such selection was probation. Under the rules regarding probation, 
unless the probationary period was to be extended an order for confirma- 
tion had to be made as a mater of a course once the probationer 
completed his probation satisfactorily. These rules contemplated no 
officiating appointment after completion of probation. On the scheme 
of such recruitment rules temporary posts could not constitute.a part 
of'the cadre because there could be no confirmation against a temporary 
vacancy. Though such were the rules of recruitment, the contempor- 
aneous probation rules contemplated officiating appointments as indicated 
hereinbefore and that again only by the departmental candidates. 
. Such service was to be rendered on promotion as an officiating Sub- 
Inspector either de hors the selection or on advance empanelment by 
selection awaiting regular promotion against a substantive vacancy in the 
cadre of Sub-Inspector. It would be significant to refer to the terms 
of Rule 1(2) and Rule 2(4) of the Probation Rules of 1936 which provided 
that the promotee-probationers in respective rank "shall count towards 
increment officiating service in that rank rendered prior to their appoint- 
ment as probationers.” Similar were th: provisions incorporated in 
paragraph 18(2) and paragraph 19(3) of the First Schedule of 1962 Rules. 
Two things follow by necessary implication from these rules, namely, 
(i) officiating service isa service which is to be rendered prior to the 
entry in the cadre asa probationer and (ii) such service can be counted 
by the promotees for the limited purpose of determination of their 
increment in the time scale. The very fact that these rules provided for 
limited benefit to follow from such officiating service is clearly indicative. 
of the fact that such service is not counted as service in the cadre. Had 
such service been service in the cadre all the benefits would have, , 
followed asa matter of course and would not have required a specific 
grant to a limited extent. 

42. ,Next comes the amendment of 1967. But beforel come to 
consider the amended rules, it would be necessary to refer to a fact 
over which there is no great controversy. The gradation list as officially 
prepared and published by the authorities in the year 1967 was produced 
before us at the time of hearing. This list shows that on the date of 
its publication the sanctioned strength of permanent Sub-Inspectors was 
619. Theré was as a matter of fact 560 permanent Sub-Inspectors in the 
gradation list consisting both of direct recruits and promotees while 59 
posts on the cadre were lying vacant. But the said gradation list further 
' indicates that 403 Assistant Sub-Inspectors ‘were officiating as Sub- 
Inspectors (including two described as unpassed). These officiating Sub- 
Inspectors were separately enlisted. There is n^ declared strength for 
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such officiating Sub-Inspectors. Similar is the position with. the. gradation 
list of 1973 which shows that the declared strength of permanent Sub- 
Inspectors to be 572 all held by direct recruits and promotees while 511 
Assistant Sub-Inspectors were holding the posts of officiating Sub- 
Inspectors without any declared strength for such posts. Unfortunately, the 
State Government too did not disclose under what sanction these Assistant 
Sub-Inspectors were made to officiate as Sub-Inspectors. Be that as 
it may, one fact is clearly established viz., that posts of officiating Sub- 
Inspectors-nearly having the same strength as the strength of the cadre of 
permanent Sub-Inspectors had been brought into existence and all those 
posts had been filled in by Assistant Sub-Inspectors serving on temporary 
promotion. These posts were not treated as a part of the cadre as the 
Commissioner has clearly acknowledged and no direct recruitment was 
ever made in respect of. these posts. 


43. Inthat background the 1967 amendment brought about a 
material change. I have set out the material part of these amended rules 
hereimbefore. In the matter of recruitment of Inspectors, where all the 
vacancies are to be filled in by promotion only, sub-paragraph (4) of 
paragraph 1 introduced a new eligibility when it provided that an 
officiating Inspector having completed 2 years of continuous service 
shall be eligible for appearing before the selection board for inclusion of 
his uame in the panel of officiating Inspectors fit for confirmation as 
Inspector. Reading this sub-paragraph with sub-paragraph (3), it is 
quite evident that it is only on the basis of such selection that promotion 
is to be given to the rank of Inspector and sub-paragraph (5) makes it 
clear that it is at that stage the promotees go on probation. The 
recruitment rules for the first time recognised officiating service and 
Jecognised the same as qualifying service for the purpose of regular 
promotion. So far as Sub-Inspectors are concerned sub-paragraph (10) 
to paragraph 3 incorporated a similar provision with this much of 
distinction namely, that in case of Sub-Inspectors, the amended rules 
introduced to tier selection. The first selection is in the nature of 

| preliminary selection contemplated by sub-paragraphs (7), (8) and (9). 
It is not disputed that the selection contemplated by sub-paragraph (10) 
follows the earlier first selection. It is also not disputed before us by any 
of the parties that it is only after the final selection under sub-paragraph 
(10) that a promotee is put on probation and this gets an entry into the 
cadre recruitment to which is provided for by the Rules, That being the 
scheme of recruitment when sub-paragraph (10) provides that an 
officiating Sub-Inspector having completed two years: continuous service 
in the rank and on completion of the required course of training shall be 
eligible for appearing before the selection board therein contemplated, 


22 Pran Krishna Goswami v. State of West Bengal [1983 (2) CLI 


officiating service cannot be equated with service in the cadre because 
such service under the rules’ is qualifying service for attaining the 
eligibility for entering the cadre. It would be so even if the officiating 
appointment had been made on the basis of selection in the. first part 
contemplated by sub-paragraphs (7), (8) arid (9). Necessarily postsin which 
the Assistant Sub-Inspectors are-made to ‘officiate on promotion cannot 
be considered to be part of the cadre itself, I feel no hesitation in 
accepting the contention of Mr. Pal that service rendered prior to entry 
into the cadre can never count for determining seniority іп the cadre. '- 


44. The Counsel for the promotees as also the State felt -difficulty 

in reconciling the provision so incorporated in sub-paragraph (10) to 
paragraph 3 of the amended Schedule. Mr. Bose appearing on behalf of 
the petitioners in the present. writ petition tried to contend that this 
sub-paragraph has no universal application. According to him it applied 
only to pre- 1967 officiating Sub-Inspectors who аге yet to be confirmed. 
On the scheme of the rules as a whole and on the terms of this sub- - 
paragiaph it is difficult to accept such a contention. There is no 
indication that this sub-paragraph was intended to prescribe an alterifative 
method of recruitment or confirmation for the pre-existing officiating 
Sub-Inspectors. On the other hand, this sub-paragraph appears to bea 
part of: the scheme. introducing a method of selection for the promoters at 
two stages. 
_ 45. Mr. Banerjee appearing for the promotees in the other writ 
petition and the learned Government Pleader therein appearing suggested 
on the other hand that this rule prescribed only a test for confirmation 
and not for entry into the cadre. According to them, a promotee enters 
the cadre of Sub-Ínspectors no sooner he is promoted to officiate after 
the first selection: He is only required to render two more ‚ уеатз» 
officiating .service for acquiring the eligibility for confirmation. This 
contention .in my view cannot be accepted for two reasons. The first 
reason.is that such a construction would not be consistent with the- other 
rules and the second reason is that such a special provision applicable 
only to the promotees for their confirmation would not stand the-test of 
constitutional validity because that would discriminate the promotees in 
the matter of confirmation from the direct recruits with reference to the 
origin but not based on any intelligible differentia, Once the direct 
recruits and thé promotees are appointed ‘on selection to -posts in the 
cadre, the confirmation for both must be based on the вате: test or 
standard :-the promotees cannot be called upon to stand another 
selection for such confirmation while for the direct - recruits confirmation 
would follow as a course, 
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46. І пож turn back to the first reason assigned by me to indicated 
how such construction would not be consistent with other provisions of 
these rules. As Ihave indicated hereinbefore the fact that probation 
contemplated by paragraph 46 follows the second selection contemplated 
by sub-paragraph (10) is universally conceded (Rules too contemplate no 
officiating appointment, after probation). It is therefore difficult to postu- 
late a situation where the promotees enter the cadre itself as a result of 
the first selection and then having rendered two more years of service as 
officiating Sub-Inspectors get themselves declared fit for confirmation and’ 
then at that stage they are put back to the position of a probationer for 
trial. Moreover, paragraph 46 like the parallel provision in the earlier 
probation rules clearly recognises the position ‘that temporary service 
(1.е., during their training in College rendered by direct recruits, and 
officiating service rendered by the promotees are both prior to appoint- 
ment on probation and such service can be counted for the limited 
purpose of determination of their increment in the time scale. For 
reasons already given such:a provision would be wholly inconsistent with 
the idea that put .on officiating promotion an Assistant Sub-Inspector 
joins the cadre of. Sub-Inspector 'and. renders service therein. There is 
positive indication that such services rendered by the two groups are not 
considered to be service in the cadre which-they enter only on appoint- 
ment on probation that follows. 


47. Such a construction again would introduce serious anomalies 
in the position of direct recruits. Temporary posts to which such 
officiating promotions are being made, are quite numerous and the are 
considered a part of the cadre for the purpose of allotment of quota. [n 
the result all these posts are held by Assistant Sub-Inspectors promoted 
as Officiating Sub-Inspectors. Had these posts constituted a part of the 
Cadre then admittedly 40% of these posts which should have gone to the 
direct recruits were being held by the promotees. If as suggested by the 
learned Government Pleader, quota-rule.is to be applied at the stage of 
confirmation then these Assistant Sub-Inspectors deputising for the 
direct recruits will continue to officiate and though they may be confirmed 
in a later year they will be entitled to, a higher seniority over the direct 
recruits of earlier years having regard,to.the date of officiation. In other 
words they benefit by unauthorised usurpation of posts due to the direct 
recruits and adversely against them. Again in that event the seniority of 
the direct recruits would become a matter of fluctuating uncertainty 
because the promotees who are yet to come in the year.to follow may 
from year to year push the direct recruits down in the gradation list 
claiming higher seniority with reference to the date of  officiation. 
Moreover if I accept such.a construction then even amongst the 
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promotees there would be discrimination because a promotee officiating 
from an earlier date even if he fails in a selection for confirmation, will 
supersede the others who succeed in such selection in the event he is once 
selected in later years. This would violate the seniority rule to which 
reference would be made hereinafter. In my view, that would be 
unreasonable discrimination as far as the: direct recruits are concerned 
and on the interpretation suggested the rule will not stand the test of 
constitutionality. For these reasons, I am unable to accept the contention 
put forward by Mr. Banerjee and the Government Pleader that a promotee 
‘enters the cadre after the first selection and the second selection contemp- 
lated by sub-paragraph 10 is meant only for confirmation. In my view, . 
sub-paragraph 10 had not been drafted very happily. Though the words 
used are ‘fit for confirmation’, this sub-paragraph contemplates a selection 
which would entitle a promotee to enter the cadre of the substantive rank 
of confirmed Sub-Inspectors His fitness is tested in that selection but 
for the entry heis put to probation contemplated by paragraph 46. 


48. Before I conclude this part of my consideration it is necessary to 
dispose of a small point raised by Mr. Bose. Relying upon paragr@ph 7 
of Chapter 1 of the Regulation read with Appendix II thereof, it has 
been contended by Mr. Bose that the next higher rank to the rank of 
an Assistant Sub-Inspector is the rank of Sub-Inspector and the 
regulations do not contemplate any rank in between the two. ' Therefore, 
according to Mr. Bose, if the posts of officiating Sub-Inspectors be 
treated as posts subordinate to the Sub-Inspectors belonging ,to the 
permanent cadre that would infringe the regulation and would create a 
rank not recognised by such regulations. I may agree with Mr. Bose 
that on the provisions of paragraph 7, Chapter I of Regulations read with 
Appendix II thereof, it would not be permissible to create any 
intermediate rank between, a Sub-Inspector and an Assistant Sub; 
Inspector. Butthe view that I have taken to the effect that the 
temporary posts of Sub-Inspectors on the basis of which the petitioners 
were promoted to officiate do not constitute a part of the cadre of Sub- 
Inspector contemplated by the recruitment rules, does not offend either 
paragraph 7 or Appendix II above referred to. On such officiating 
promotion undoubtedly the petitioners hold the rank of a Sub-Inspector. 
Distinction however, should be made between rank on the one hand and 
cadre or grade of the other. Paragraph 7 read with Appendix II may 
not sanction creation of any rank different from those enumerated but 
those regulations do not stand in the way of the Government sinctioning 
more than one cadre or grade in a rank or create ex-cadre posts having 
same rank but not constituting a part of the cadre, In my view, in the 
present case, the posts on which the petitioners are made to officiate 
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belong to the same rank and jue the scale: of pay "but nonetheless they 
do not constitute an integral part of the cadre of. Sub-Inspector, these 
posts are materially djfferent and distinct from the, posts constituting the 
'cadre^of.'Sub-Inspectors. In this view,.I find little merit in this 
contention of Mr. Bose. SN ы 


_ 49. For reasons given I, therefore, conclude that in the, present 
case of the application of general principles with regard to determination 
of seniority us recognised by courts,- service rendered by. officiating 
Sub-Inspectors against temporary posts ‘cannot be counted for deter- 
mination of their.seniority when finally ` absorbed in the cadre of -Sub- 
- Inspectors because (i) such service is not equivalent service, (ii) such 
service is service rendered prior to.the entry into the cadré and, (iii) such 
service is qualifying service.determining the eligibility for entry into the 
cadre. In view of these distinctive features, the case now’ under consi- 
deration bears a close similarity with the case of Gangaram v. Union of 
India (supra) where the Supreme Court held that not giving credit for 
service rendered on officiating proffiotion - under ` similar circumstances 
would not constitute any hostile discrimation. 


50, This being the position under the general principles, it remains 
to be considered whether the specific rules of seniority ‘make any 
difference,’ ` This question has to be’ considered carefully particularly in 
view of the contention of the learned. Standing Counsel to the effect that 
the seniority Rules ‘оё, 1981" were framed :to- give ‘recognition to such 
‘officiating service in the matter of ‘determination of seniority. Before I 
come to the 1981 Rules, it would be convenient to refer to the earlier 
rules which were, however, mostly, administrative rules. Our'attention 
has been drawn to a Circular Order.No. 3681, .dated December 16, 1940 
. which provided the following rule for. determination of relative seniority 
as between the two groups of Sub-Inspectors. . 


Zu 1) Departmentilly appointed" Sub-Inspectors will es senior to 
. direct recruits for the same year and will be graded inter se according 
to the date of their con urm ноп in „the ` pe of: Assistant Sub- 
Inspector.” . 7 


This Rule was superseded i in or about the year 1960 by a Circular Order 
No. 1483 which prescribed : 


“The seniority of departmentally promoted and-directly recruited 
Sub-Inspectors will be determined in accordance with the date of 
their ‘probationary appointment jn the’rank.” 


Under neither of these two Rules an Assistant Sub-Inspector temporarily 


ony promoted-to officiate as a Sub-Inspector could claim seniority on the basis 


.of the date of'such officiating appointment, These Rules contemplated 


26 Pran Krishna Goswami v. State of West Bengal [1983 (2) CLJ 


determination of seniority having regard to the entry into the cadre 
so that when officiating promotion does not constitute such entry, 
services rendered on officiating promotion cannot count for seniority 


under these rules. 


51. These rules were superseded in 1968 when a set of rules was 
framed laying down the principles for determination of seniority in the 
various services and posts under the State Government. Rule 6 of these 
rules provided for determination of relative seniority of direct recruits 
“and promotees and і prescribed as follows :— i 

‘Where a percentage has been prescribed in the recruitment rules 
for direct recruitment and’ promotion, the relative seniority as 
between a promotee and a direct recruit shall be determined by the 

` date of substantive appointment of each in tke particular post or 
grade.” : 


52. On my findings made hereinbefore, the posts of officiating 
Sub-Inspectors not being a part of the cadre this rule could be of no 
help to the officiating Sub-Inspectors for supporting е“ claim “that 
officiating service must count for determination of relative seniority. 


_ 53. Al these rules, however have now been superseded by the 
- West Bengal Services (Determination of Seniority) Rules; 1981, framed 
under Article 309 of the Constitution. Rule 3(vi) explains the term 
‘date of joining’ by prescribing that the same “shall be reckoned from 
the date of continuous officiation in a post/cadre or grade.” Rule 4 
prescribes the mode of determination of seniority of direct recruits and 
the material part of this rule is as follows :— 

“4. The relative seniority of all persons appointed directly 
through competitive examination or interview or after training or, 
otherwise shall be determined by the order of merit in which they are 
selected for such appointment on the recommendation of the commis- 
sion or other selecting authority, persons ‘appointed on the result of 
an earlier selection being senior to those appointed on the result of a 
subsequent selection." ' oM 

* x * 

Rule 5 prescribes the method on determination of seniority of the- 
promotees and the material part of it reads as follows :— 

*5(1). Seniority of persons appointed of promotion to any post, 
cadre or grade shall be determined from the date of joining such post 
cadre or grade. . 

'(2) When there will be appointment in a single process of 
selection of more than one person, the relative seniority of persons so 
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shall be determined by the order i in which they are selected for such 
promotion. ` 


(3) Persons appointed on the result of an earlier selection shall 
be senior to those appointed on the result of a subsequent selection. 


‚ (4) Where promotions to a post, cadre or grade are made from 
more than one post, cadre or grade the relative seniority of the 
.promotees from different posts, cadres or grades shall be according to 
the order of merit détermined by the commission or the selection 
authority if such posts, cadres or. grades do not come within the 
purview of the commission. | ; i | 

| ko x ЕЕ: 

Rule 6 provides for the method of determination of relative seni- 

ority of direct recruits and the promotees and it reads as follows :— | 


- .“6(1). The relative seniority between a promotee and a direct 
recruit shall be determined by the year of appointment or promotion 
of each in the post, cadre or grade irrespective of the date of joining. 


. (2) The promotees shall be en-block senior to the direct recruits 
of the same year.” 


Rule 8 provides for service benefits and it reads as follows :— 


“$, With effect from the date: of coming into force of these 

' rules for the purpose of service benefits available on the basis of 

seniority ‘such seniority shall- mean due senionty: determined under 
these rules.” ` ; 


Rule 10 provides for repeal and saving and it reads as follows :— 


“10. “All Tules, orders or memoranda concerning matters covered 
by these rules are hereby repealed. Provided that the cases of benefits 
already given ‘on the basis of seniority determined i in accordance with 

‘ the principles i in force prior to the ‘coming: into force of these rules 
' shall not be: affected. Provided further that there shall be no change 
‘in the existing order of inter se seniority amongst the officers of 
services within the meaning of West Bengal Services (Unification of 
State Services) Rules, 1979 “(hereinafter referred to asthe'said Rules) 
as determined prior to the coming into force of the said Rules, that 

. is the 18th May, 1979.” 


54. According to Mr. Chatterjee, under Rule 5-of: {Кө Rules the 
seniority ofa promotee is to be determined from the date of joining which 
again under Rule3 sball be reckoned from the date of continuous 
officiation. Therefore, according to Mr. Chatterjee, the promotees are 
‘entitled to count services rendered-as officiating Sub-Inspectors if it is 
- continuous service for determination of their. seniority. - This’ contention 


ae 


2 
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~of Mr. 7 Chaiterjeo;. ое е; overlooks “the fact that under Rule 5: the =~ = 


` date of joining must be date of joining “such post, cadre or grade.” 
Continuous officiation may count for seniority- under this Rule if it'is- in- 
, the same post, cadre or grade but not in a different ‘post, cadre or grade. ' 


"When on the interpretation'of the recruitment rules, it has been found by T 


me that the posts in: which the petitioners had been “officiating are not a.. 
` part ‘of ‘the cadre,- such officiation necessarily - cannot count fot ‘the | 
"purpose of ‘determination. of seniority even under Rule 5. ` But that apart ~ 

Mr. Chatterjee 'ovérlooks · the- express ~ provisions in Rüle-6- -yhich^? с°з 
prescribes that in determining the inter: "se seniority’ between’ the direct з at 
recruits, and the “promotees what is ‘to ‘be counted i is the year of appoint-. ~ 
ment ‘or ‘promotion irrespective .of ‘the date’ ‘of joining. Obviously it- > 
. conteniplates that" promotees or direct. recruits: so “promoted: or récruited ~- 


 agajnst. the vacancies of a.particular. year in a cadre or. grade would Бе VLC? 


senior to` those, bé: they direct recruits or promotees, 80 recruited. or 

` promoted ` ‘against. ‘vacancies of a "subsequent year. . Sub-rule: (3) of 
Rule 5 further provides expressly | that persons "appointed, on the result . 
of an earlier.selection shall be senior to thosé appointed on the. result OD" 

` a subsequent . selection. If. I accept the. contention of Mr.. , Chatterjee,- 

: namely, that irrespective of | ‘the date when an- - officiating 'Süb-Inspector 3 
qualities himself i in a ‘selection for entry into the cadre of permanent Sub- 
Inspectors, his seniority must be determined with reference to his date- of -, 
continuous “appointment as an officiating - Sub-Inspector, -in that ‘event - 
an officiating Sub-Inspector who qualifies himself, in a later selection ^ ` 
may supérsede the earlier selected ‚candidates, both promotees, and direct ; 


i recruits because of hiş continuous officiation with effect from an: earlier. 


‘date but contrary to sub-rule (3). of Rule 5 of these Rules. Іа шу: view, 7.7 
sub-rule (1) of Rule, 5 must be. read harmoniously with the- “other’ rules’ 
including sub-rule (3), of the said Rule. ‘So, read, sub-rule (1) only means ` 


~ that on an entry fo: a post, cadre ór grade- on promotion, the. promotees. viis 


promoted on the basis of one and the same selection would be entitled to 

~ have their. seniority : "determined having regard to the continuous service . 
rendered. on officiation in the same- post,. "cadre or. grade. This Rule, 
therefore, lays down nothing contrary to the: basic principles-which I have . 
referred to hereinbefore and: these rules do not support the claini'of the ~~ 
petitioners that officiating service rendered by them in posts outside the ~ 

` cadre: and. „before the final selection- should count: for determination, of. 


П 


= their. inter se seniority’ with direct recruits. — А ar Де x pow. 
85, It now remains for mito consider the different decision: of the 2 

“Бирге Court relied on by the Counsel -for the - respective parties quite’ 

satay both Mr. Bese and Mr. Chatterjee have S SHORE: "relied on the . 


E che ~- 4. 
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decision of the- Ка ‘Court. in “the | case of S..B. Patwardhan v. 
State of Maharastra, AIR 1977 Sc 2051. Inthis case the Supreme 
Court no doubt laid much emphasis on the principles “If a cadre consists 
of both permanent and temporary employees, the accident of confirmation 
cannot be an intelligible criterion for determining seniority as between 
direct recruits and „рготоќееѕ””. Ви it should be remembered that the said 
principle - was emphasised by the Supreme Court in the context of that 
casé. There the Supreme: Court was considering the .constitutional, 
validity of'a Bombay Rule which prescribed that while seniority of direct 
recruits shall be determined with reference to the date of probation, the 
seniority of promotees shall be so-determined with reference to the date 
of their confirmation. . Both on facts and on interpretation of the rules, 
the Supreme Court found that there the cadre consisted of both tem- 
porary and permanent posts. It was further found that the promotees 
promoted:to officiate otherwise fulfilled all the requirements for promo- 
tion- except confirmation, that the quota-rule was not-operative at the 
stage of confirmation and that the -promotees were not confirmed inspite 
of substantive vacancies: being available to them for confirmation. Only 
en the facts so found, the Supreme Court struck down the Bombay 
Rule and held instead of adopting ‘an intelligible differentia Rule 8(iii) 
left seniority to be determined on the sole touchstone of confirmation 
though confirmation: itself was ‘one: of - the inglorious -uncertainties of 
Government, service., — . ' 
56. The next case relied on m Mr. Возе 18 the case of Baleswar 
Das v. Staté of U. P., AIR 1981 SC 41.. "The principles laid down in this 
case are similar-to those laid down’ in. Patwardhan’ s case.. In this case 
seniority was to be determined with reference to the order of appointment 
to service and the rule further defined ‘member of the service’ to mean 
. one appointed in a substantive capacity to a post in the cadre of service. 
. Having found that temporary. posts of indefinite tenure were part of the 
‘cadre and having further found that the appointment to such temporary 
sposts hdd been: made substantively on fulfilment of all the necessary 
conditions for regular ‘appointment, the Supreme Court directed that 
seniority of persons so appointed though against temporary posts must 
be counted with.reference to their service. rendered as such. 
57. Mr. Chatterjee has relied on the decision of the Supreme 

. Court in the case of N. K. Chauhan v. State of Gujarat, AIR 1977 SC 251. 

This decision, in my view, instead of supporting the case of the petitioners 
may go against them.: Here, seven ‘directly recruited Deputy Collectors 

who were recruited in ‘the year 1963.claimed seniority over 'such of the 
р promotées as.were ‘promoted beyond théir-quota between the years 1960 
“and 1963 during which period~ there was no direct ‘recruitment. They 

claimed such seniority onan assuihption that the rule. of rotation must 


$ 
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е deemed to Бе applicable by necessary implication in view of the Е. 


- гше, They claimed that vacancies earmarked for the direct recruits for 


the years 1960 to 1963 must be carried forward for their benefit. Supreme 
Court overruled such a claim. It was held that-rotation rules cannot. bé . 
invoked by implication. It was further found that the quota fixed was 
not inflexible until 1966 and it was also found that for the years 1960 .to 
1962 the Government tried as far as practicable to fill up 50 of the 
-substantive vacancies by. direct recruitmient but having failed there was” 
"within its right to fill up ЭП the vacancies by promotion!’ But even in 
this case the Supreme Court directed that in case of promotion beyond 
the. fixed quota in the years following 1966, the promotees were to be 
pushed down for being absorbed against vacancies in subsequent years in 
strict compliance with the quota-rule. This part of the Supreme Court’s 
decision really goes against the claim of the petitioners now before us. 


58. Mr. Chatterjee has next relied on the decision i im the. case of : 
В, L. Goel v. State ‘of U. P., AIR 1979'SC 222. In this case, 
the appellant, a District and Sessions Judge’ was not confirmed for no 
fault of his though 22 permanent posts of District and Sessions Judges 
"were created with-effect from 1.4.66 and he could: have otherwise been 
confirmed. against one such posts. He was later confirmed with effect 
- from 1.1.69 while . three directly recruited District and Sessions Judge 
who were so recruited 6 years after the appellant, were confirmed with 
effect from various dates in 1968. The appellant's: challenge to such 
“notional confirmation with effect from a subsequent date and ‘consequent 
loss of seniority was upheld by the Supreme Court on а finding that the 
“quota-rule had no application and that the deferred confirmation of fne j 
‘appellant was purely rabitrary. 


59, Reliance is also płaced by Mr. Chatterjee on the dedsision E 


І the case K.-B. Sukla у. Union’ of India, AIR 1979 SC 1136. But 


in this case the point for- consideration was ‘totally different. Here the 
‘Supreme | Court was upholding the constitutional validity of a rule- which . 
' pérmited appointment to a cadre by transfer from other services for exi- 


'géncies of service and confirment of seniority tosuch transferee irrespective 


of quota fixed for promotion held to be not applicable to such .transfer. 
“Incidentally the Supreme Court was only referring to the Principles laid 
down in Patwardhan’ s case with approval. . goa н 


E 60. The latest decision of the Supreme Court in the case “of (10) 
A. Janardhan v. Union of India, 1983 L & I Cases 849 too does not help 
the- petitioners, In this case the. Supreme Court found that the quota- 
rule i was relaxed and the petitioner was otherwise promoted to à post: iù 
the same cadre unconditionally and without any reservation. ^ ` 


+ 
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: 61. These are the decisions mainly relied oiittitisupport of the 
“contention that officiating 'service rendered by thexefficiating Sub- 
Inspectors should count for the purpose of determination of their 
seniority vis-a-vis the direct recruits., In my view, however, none of these 
decisions support such a conteiitíon. "1А all-these cases where benefit of 
temporary or officiating service had been allowed to be reckoned for the 
‘purpose of. determination of seniority.it has been so done on a specific 
finding that the person rendering such service had otherwise been duly 
‘appointed and/or promoted to hold a post in the cadre and that his 
confirmation was not dependent on any quota/or any other test or 
eligibility. to be acquired but was entirely dependent on the Government. 
None of these decisions can be read as an authority for a proposition 
“that : ‘services rendered in: a post outside’ the cadre or Officiating service 
"rendered ‘by a promotee who is yet to undergo a regular selection for 
* obtaining the promotion can count : ‘for the purpose ‘of шош when 
č ` absorbed i in the cadre. Е г. 


es 06. On the other hand, Mr. Pal has referred to two decisions of 
the Supreme Court, which materially go against the claim in this’ respect 
_ put forward by the petitioners, Mr. Pal has first referred to the decision 
“of the Supreme Court in:the case of Katyani Dayal у. Union of India, 
* (1980)3 SCC 245. In this case, the Railways were in urgent need of 
' воте -additional engineers for some of their projects. Such requirement 
“could not be met Бу “immediate recruitment or promotion to Indian 
; Railway Service of Engineers, Class-I. Hence, ' the Railways recruited a 
" number -of temporary assistant engineers through the Union Public 
; Service Commission to man these temporary posts of additional engineers. , 
* On. the express terms of appointment such temporary engineers on 
“rendering 3 years service could be-considered for absorption in Class-I 
“Services At the time of recruitment these temporary engineers no’ doubt 
„held the minimum qualification for being recruited to Class-I Service and 
“it ‘was also not disputed that on such appointment they were given the 
same scale of pay and that they discharged the same duties as those in 
^" €làss-I Service. ` These temporary engineers being gradually absorbed in 
M * Class T: ‘Service claimed that when appointed as temporary engineers they 
* were ‘so appointed in temporary post іп the cadre of Class-I Service and 
E " their seniority must reckon on the basis of length of continuous service 
-«'gnd-their not from the date of their absorption in Class-I, According to 
* them, to treat them otherwise, would' be violative of Articles 14 and 16 
vof- the Солон Е 2 А 


fo 


EE 63. ' This Claim was overrule by the Supreme Court. It was held 
"that though ‚в carde may consist‘of permanent ав well as temporary posts, 
“it was open to the Railways to ‘create temporary posts outside the cadre. 


rate’ 
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It was further held that when’ the ‘temporary. posts so created was 
‚а source of recruitment to Class.I- Service, such. posts cannot bé treated аз. 
part of the ‘cadre of Class-I Engineers. That the temporary posts were of: 
indefinite tenure was of no ‚ consequence. It was _specifically held by, the - 
Supreme. Court i in this casé that. pergis 80 appointed to such non-cadre 
temporary posts cannot claim to be. “treated on the same footing as those 
‘who were appointed , strictly in, a&cofdancé; with the rules and to posts 
borne on the cadre ‘of service. The fact that. such. temporary engineers 
„held the minimum qualification, enjoyed the same scale of pay and rende- 
"red the ‘ваше duties as Class-] Engineers., would not be а matter of. 
importance for treating theni as “equal to those recruited to the carde 
in. strict compliance with thé rules. — 


) z 
64. ~ Reliance. is- во placed by Mr. Ри ‘on the decision of in the 
case of V. B. Badami, S: State гоў. Mysore, AIR 1980. SC 1561: ‘Here 
the Supreme Court found that the;carde consisted of only permanent 
. posts and bence іё was held that where promotees "have. been recruited- . 


. beyond their quota, though „they ‘need not be reverted the quota 


i тше, has” to ‘be * implemented: by Adjustment" of seniority. aes 


(to the quota, ал 


~~ РЕ x 


` 65. "On: a "careful ' consideration of. ‘these two “decisions of ‘the 


. Supreme - Court it ‘appears | to. me that, the decision in - -Katyani ` Dayal’s. 
‚сазе materially- covers the field, now, under . consideration by. us in. the 
, present case. Here, as-I. have ‘pointed; гош preyiously , that officiating 
' Service 18, contemplated by: the rules to-be outside the cadre, and before 
. the entry; therein. -. Further, such, -service for a prescribed period. is. ‘ап 
eligibility , for entry into the cadre, Moreover; though - - there- i is а rule 
. prescribing. mandatory quota for the - direct recruits and the promotees 
; that is not applicable atthe stage. of recruitment to the officiating posts, 
jin that. view, е, posts held Бу, officiating ` Sub-Inspectors cannot 

` considered to be ‘a part of the, cadre nor-can the service rendered: as Büch- 
; be, reckoned; for seniority . vis-a-vis the direct recruits; irrespective of their 
кре date. of. entry into, the cadre. E s | 


У 


r 
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- 66. Before І conclude. consideration of the petitioner's grievance .. 


with regard’ to the non-conferment of appropriate seniority it is necessary-- 
for me to consider ‘anothér. aspect of this grievance strongly placed. before ` 
- us by Mr. Bose appearing on their behalf; According to Mr. Bose yeatly- 
promotion fòr ‘deparmental’ candidates not having been made strictly in. 
compliance with’ the quota-rule, шалу. оѓ the. promotees could not enter 
the cadre of permanent Sub-Inspectors in their respective appropriate 
. turn. In, the "тези such entry. being delayed they. have necessarily lost- 
their: ‘position in seniority to those. direct recruits who got their’ ‘ap point 
ment in the meantime. Seniority having been détermiried with: refe ren ` 


ow 
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to the date of entry and/or Зети КҮС, under the prevailing 
rules, such a consequence had followed to the prejudice of the promotees. 
Though not very expressiy, їп paragraphs 12, 16 and 34 of the petition 
the petitioners have made out such a grievance apart from the 
fact that Mr. Bose expressly made out sucha grievance at the very 
„Outset of the hearning before us. . Though the Commissioner in his 
affidavit has vaguely challenged the correctness of such a claim, at the 
time of hearning of the Rule Mr. Chatterjee, the learned Standing 
Counsel appearing for the State fairly conceded that recruitments had 
not been made in strict compliance with the quota-rule and he further · 
Conceded thatin few years the Government failed to constitute any 
Board for selection of depàrtmental candidates for promotion to the 
rank of permanent Sub- -Inspectors. In course of the hearing we directed 
the Government to file an affidavit disclosing before. ús the early vacan- 
cies in the permanent cadre of Sub- -Inspectors and how and ip» what 
proportions. such posts were filled up as between the promotees and the 
direct recruits. “An ‘affidavit was field incorporating a chart but that is 
hardly intelligible. In my view, on that affidavit it is not possible for 
thisQCourt to determine as to whether all the yearly vacancies had been 
duly filled in from ' amongst the promotees and direct recruits in 
. accordance with the quota-rule. ` Ina “subsequent answer to an interro- 
gatory the Deputy: Commissioner of Police, Headquaters stated that 
between the years 1957-1981 the total number of vacancies in the cadre 
of permanent Sub-Inspectors : ‘would be “1603. He has further stated 
that against these vacancies there: had been 472 direct recruitments and 
547 promotions. Of the balance 584, vacancies 472 vacancies have been 
otherwise filled in and the ` remaining 112 vacancies are being processed. 
Inspite of efforts mace by the learned Standing Counsel it had not been 
possible for him to explain what is really meant by 472 vacancies being 
_ Otherwise filled i in. In any event, , inspite of express opportunity being 
" given to the State, the State had failed to satisfy this Court that yearly 
vacancies in the cadre of permanent Sub-Inspectors had been filled in 
from'two sources strictly in accordance with: the quota-rule. On the 
other hand, the learned Standing Counsel has been fair enough to 
concede that it, had not. been | possible for the State to abide by the said 
rule. It goes without saying that the failure of the authorities to fill 
yearly vacancies strictly in accordance with the quota-rule would 
affect the seniority. a Se 
244 
67. Paragraph 3(1), Chapter XV prescribes the quota and permits 
no relaxation save and except to tlie extent as the State Government may 
do in exercise of its powers 1 under Rule 5 of the said Rules as it may deem 
fit for the. purpose of dealing with а саѕе іп a just and equitable manner. 
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It is nobody's case that there had been any relaxation made under Rule 5. 

it is now well-settled that a quota-rule has to be strictly adhered to. 
Therefore, in my opinion, the petitioners/promotees have made out a case 
for re-adjustment of their seniority upon re-adjustment of their promotions 
with effect from the date it may be found due to them in their quota. 
This point raised by the petitioners, therefore succeeds. 


. 68. Next I proceed to consider the grievance of the petitioners 
with regard to implementation of intermediate selection grade sanctioned 
with effect from the year 1974. This grievance has been made out 
expressly in paragraphs 35 to 42 of the petition. According to the 
petitioners, such an ‘intermediate selection grade was created on the 
recommendation of a Committee to give benefit to such employees as 
having reached the last stage of their pay scale, are held up there 
without any proximate chance of further promotion. Though “the 
intermediate selection grade posts were created with this object, benefit 
thereof had been given mostly to direct recruits by virtue of their seniority 
in the cadre of permanent Sub-Inspectors who reached the last stage rfiuch 
later than the officiating Sub-Inspectors. As a result, the promotees who 
have tendered 20 to.25 years service and have reached the last stage in 
the scale are excluded from the benefit which had been given to such of 
the direct recruits who have been working for not more than 10 to 12 
years and had not reached the last stage of scale of pay. In the affidavits 
filed on behalf of the State and on behalf of the direct recruits there has 
been a vague denial of this claim. According to the Commissioner the 
promotees like the petitioners being junior to directly recruited. Sub- 
Inspectors as per rules, some of the directly recruited Sub-Inspectors 
shown as senior in gradation list have no doubt been given the benefit 
of intermediate selection grade which has not been given to many of the. 
promotees but that had been done on the basis of seniority (vide 
paragraph 31) Моге or less the same position has been taken by the 
direct recruits in paragraph 26 of their affidavit-in-opposition. 


69. On acareful review of the legal position, it appears to me 
that the authorities implementing this scheme have failed to appreciate 
the true nature of the sanction. It is not in dispute that the West Bengal 
Services (Revision of Pay and Allowances) Rules, 1970 (hereinafter 
referred to as the Revision of Pay Rules) was amended by the Governor 
in exercise of his powers under Article 309 of the Constitution to create 
intermediate selection grades for different services in the light of the 
recommendation of a Committee referred to in the petition. At first 10% 
of the service and/or cadre was converted. into a higher intermediate 
selection grade with effect from March, 1974. Later this percentage 
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was increased and 15% of such service or cadre was converted into an 
intermediate selection grade. By a Notification dated April 23, 1976, 
the Government accorded sanction to the creation of “Permanent New/ 
Intermediate Selection Grade posts of 59 Sub-Inspectors” with effect 
from Ist March, 1974, (vide paragraph 1 of the Notification). By the same 
Notification, the Government accorded sanction to the creation of 
temporary new intermediate selection grade posts of 44 Sub-Inspectors 
with effect from the said date (vide paragraph 2 thereof). The 
Notification further directed as follows :— 


“The Governor is further pleased to direct that identical number 
of basic grade post in each cadre mentioned in paragraphs 1 and 2 
above shall remain suspended so long asa new intermediate selection 
grade post sanctioned in the order remain filled up.” 


By another Notification of the same date issued on same terms the 
strength of permanent intermediate selection grade posts of Sub- 
Inspectors was raised to 88 and that of temporary intermediate 
selection grade post of Sub-Inspectors was raised to 69 with efiect 
from (st August, 1974. 


70. One has to refer to a Memorandum dated February 21, 1975, 
issued by the State Government to find the reason for such separate 
sanction of intermediate selection grade posts for permanent Sub- 
Inspectors and temporary Sub- пазро This Memorandum reads as 
follows :— 


“Subject : Clarification regarding mode of calculation of new 
intermediate selection grade posts. 


Reference have been received from various departments/officer 
regarding the mode calculation of new/intermediate selection grade 
posts sanctioned in the Department's Notification No. 10303F dated 
19th November, 1974 J am directed by order of the Governor to say 
that in calculating the number of new/intermediate to selection grade 
posts in a cadre the number of permanent and temporary posts shall 
be taken separately and separate selection grade posts shall be 
sanctioned thereon. It shall, however, be noted in this connection 
that with the creation of posts in the new/intermediate selection 
grade an equivalent number of posts in the basic grade of the cadre 
shall remain suspended.” 


71. It is obvious, therefore, that the Government accorded 
sanction to the creation of 88 permanent intermediate selection grade 
posts of Sub-Inspectors against the cadre strength of permanent Sub- 
Inspectors by converting 88 posts of that cadre into intermediate selection 
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grade posts as would be found from paragraph 1 of the Notification 
dated April 23, 1976. Similarly it is quite evident that the Government 
simultaneously accorded sanction to the creation of 69 temporary 
intermediate selection grade posts of Sub-Inspectors by converting 69 
such temporary posts into the intermediate selection grade. This position 
appears to me to be quite evident in view of the Memorandum of the 
State Government dated February 21, 1975, referred to hereinbefore. 
In order to be assured in this regard, we called upon the State 
Government to produce before us the file incorporating the minutes 
leading to the sanction dated April 23, 1976. Our object for such a 
requisition wes to see that 69 temporary intermediate selection grade 
posts were actually sanctioned against temporary posts of Sub-Inspectors 
but we regret that the State Government refused to produce the said 
file. We make no secret of the fact that in the matter of disposal of 
this Rule we have received the best of assistance only from the 
respondents other than the State and its officials. Be that as it may, on 
the materials referred to hereinbefore, I have satisfied myself that the 69 
temporary intermediate selection grade posts of Sub-Inspectors Were 
created against temporary posts of Sub-Inspectors held exclusively by 
the officiating Sub-Inspectors. I have already indicated hereinbefore 
that both according to the State Government and the direct recruits 
these temporary posts of Sub- -Inspectors are not a part of the cadre of 
permanent Sub-Inspectors and that had been my finding having regard 
to the rules referred to hereinbefore. The said fact necessarily disentitles 
the members of the cadre of permanent Sub-Inspectors to claim any of 
these 69 temporary intermediate selection grade posts of Sub-Inspectors 
created on conversion of equal number of temporary posts of 
Sub-Inspectors. Admittedly in implementing. this sanction the 
authorities concerned were not aware of this position when all the 
sanctioned posts were allotted merely on the basis of seniority iu the 
gradation list of permanent Sub-Inspectors. 


72. In my view such separate allotment for the permanent Sub- 
Inspectors and temporary Sub-Inspectors would also be in consonance 
with the object of creation of such intermediate selection grade. It was 
created to give some benefit to such of the employees who have been 
stagnating at the highest stage of their grade for years not having any 
proximate chance of promotion. It is not disputed that Assistants Sub- 
Inspectors promoted to officiate as Sub-Inspectors do not get a chance 
even to enter the permanent cadre of Sub-Inspectors for 20 to 25 years. 
Obviously they would be held up at the highest stage of the scale for 
more years than the direct recruits for whom chance of’ promotion is 
much brighter. Therefore, if the object of creation of such intermediate 


" ы 
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selection grade is to be fulfilled it is eminently necessary that separate 
intermadiate selection grade’ posts should also be created for these 
temporary Sub-Inspectors and that exactly was the sanction in the 
present case. In the result, I find, much substance in the grievance made 
by the petitioner in this regard and I am of the opinion that the 
allotment of intermediate selection grade posts should be revised—86 
posts being given to the permanent Sub-Inspectors and 69 posts being 
given to the officiating Sub-Inspeetors. I am however conscious of an 
anomaly which would follow but which.cannot:be avoided viz., that as’ 
and when an officiating Sub-Inspector enjoying the intermediate selection 
grade gets his promotion to the permanent cadre, he would lose the 
benefit. This сап be remedied by special pay protection given by the 
State as personal pay. But in my view because of a few cases of such 
anomaly, the benefit otherwise given spcifically to these officiating Sub- 
Inspectors separately is not be taken away. 


73. Next I proceed to consider the last grievances made out by 
the petitioners. This relates to their right to further promotion to the 
rank of Inspector. I have already indicated hereinbefore that the only 
mode of recruitment of ‘an Inspector is by promotion from the rank of , 
Sub-Inspector. Under paragraph I Chapter XV such promotion is 
effected through a selection made-on the basis of merit with due regard 
to seniority. It is further provided that before a.Sub-Inspector can be 
‘called for selection he is required to pass departmental examination. 
Sub-paragraph (3) of paragraph 1 set out hereinbefore provides that 
while direct recruits shall be eligible to sit for the departmental 
examination after their confirmation and on completion of 7 years' 
service, the promotee :shall be so eligible after their confirmation in the 
rank of Sub-Inspector provided their total length of service as 
Sub-Inspector is not less than 7' years. 


D 


4. In their application the, petitioners have challenged the 
constitutional validity of this sub-paragraph. It has been so challenged 
on the view that while for the direct recruits confirmation follows as a 
matter of course on completion of temporary service followed by the 
period of probation and they acquire eligibility once they complete 7 
years of service as Sub-Inspector including the temporary service, for the 
promotees eligibility is not acquired on rendering of 7 years service as for 
“them confirmation is wholly uncertain. Petitioners contend that under 
this sub-rule while a direct recruit attains eligibility for promotion to the 
rank of Inspector on completion of 7 years service including temporary 
service, for the promotees 7 years of service is merely the minimum so 
that in actual field they have to render more than 15 to 20 years of service 
before they can be promoted as Inspector. Petitioners claim that £he 


38 Pran Krishna Goswami v. State of West Bengal (1983 (2 CLJ 
sub-paragraph thus makes a hostile discrimation as against the promotees. 
In course of argument Mr. Bose appearing on behalf on the petitioners 
suggested that the requirement of confirmation as prescribed by this 
sub-rule for the promotees may be interpreted as directory so that the 
confirmation for the promotees being delayed that requirement may be 
waived for the purpose of conferring promotion to the rank of Inspector 
to the promotee Sub-Inspectors. It has been so suggested by Mr. Bose 
in order to uphold the constitutional validity of sub-paragraph (3). 
Incidentally in paragraphs 58 and 59 the petitioners challenged, the 
approved list of Sub-Inspectors declared fit on selection for promotion as 
Inspector on 24/25th July, 1978. The claim has been strongly contested 
by the respondents in their’ affidavit. 


75. On a careful analysis of the requirements prescrided by 
paragraph 1, I am unable to accept the claim put forward in the petition 
that sub-paragraph (3) cannot stand the test of constitutional validity or 
that the requirement of confirmation is merely directly. Indeed this rule 
makes confirmation iu the rank of Sub-Inspectors the basic eligibility for . 
promotion to the next higher rank of Inspectcr and there is nething 
unreasonable in it because it is not expected that persons holding the rank 
either as a prob itioner or on offiziition should supersede those already 
confirmed in the matter of further promotion to the rank of Inspector. 
It would be quite reasonable to prescribe that a person only when 
confirmed in the rank can aspire for the promotion to this next higher 
rank and his precarious existence in the basic rank is not considered as 
eligibility for such promotion. Sub-paragraph (3) makes no distinction 
between a direct recruit or a promotce for both of whom confirmation 
and 7 years minimum service is the bisic qualification. It is not correct 
to think that every directly recruited Sub-Inspector gets his promotion no 
sooner he completes 7 years of service including temporary service, Reny 
dering of such service confers the eligibility, the chance of promotion 
being dependent upon thé vacancies available. The position of the promo- 
ted Sub-Inspectors is no different because once confirmed, the eligibility 
for a promotion is the same 7 years of service, obviously including service 
rendered as an officiating Sub-Inspector ; his chance of promotion being 
dependent upon the availability of vacancy There is a clear indication in 
this rule, that 7 years of required service is service as a Sub-Inspector and 
need not be only after entry into the cadre. Temporary service rendered 
by direct recruits before the entry or officiating service rendered by the: 
promotees equally count for their eligibility. Therefore, once integrated 
though recruited from two sources, the  Sub-Inspectors are not 
differentiated for the purpose of conferring on them promotion to the 
next higher rank of Inspector. It may be true that ап. Assistant 
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Sub-Inspector who is promoted to officiate as Sub-Inspector has to render 
long years of service before he is confirmed but that delay is not due to 
any uncertainty in the matter of confirmation. It is due to the fact that he 
is so promoted not against a cadre vacancy but against a temporary non 
cadre post and the officiating service rendered, is not in the cadre and, 
as such, is not counted for confirmation. I have considered at length 
the unsustainability of the basic claim of the petitioners that years of 
service rendered by them as officiating Sub-Inspectors should count for 
further benefit of service by way of seniority and promotion. Since 
challenge to the constitutional validity of sub-paragraph (3) is materially 
based upon such a claim, I am unable to sustain the same. For the same 
reason, I am unable to accept the contention of Mr. Bose that the 
requirement of confirmation should be interpreted as mere directory. 
I, therefore, overrule the last claim of the petitioners and the contention 
of Mr. Bose with regard thereto. 


76. Though the petitioners have challenged incidentally the 
appreved list of Sub-Inspectors declared fit for promotion to the 
tank of Inspector on the selection held on 24/25th July, 1978. Mr. Bose 
had been fair enough not to press this part of the petitioners’ 
claim, obviously the petitioners are not entitled to do so for the 
simple reason that the candidates so declared fit have not been made 
parties to the writ petition, some of whom have already been promoted 
as Inspector. It would not be just and proper for this Court to set aside 
the said list in their absence. This concludes consideration of the first 
writ petition on which the rule bearing the number Original Side Matter 
No. 388 of 1980 was issued. 


77. І now proceed to consider the other Rule which had been heard 
analogously. This Rule Civil Rule No. 7979(W) of 1981, was obtained by 
- 10 Sub-Inspectors who were all directly recruited as such and some of 
whom were made respondents to the writ petition just dealt with. The 
petitioners in this Rule were recruited on different, dates between 1963 
and 1969 and were confirmed as Sub-Inspectors between 1966 and 1972. 
In this Rule which again had been obtained on a writ petition, the 
‘directly recruited Sub-Inspectors have challenged the constitutional 
validity of the seniority Rules, 1981 referred to hereinbefore and 
certain clarifications thereof. Such challenge is based upon an 
apprehension that on implementation of the new seniority rules, the 
existing gradation list of Sub-Inspectors would be revised and all the 
promotee Sub-Inspectors being given seniority from the date of their 
respective officiating appointment would en block be put on the top of 
the list completely blocking all the chances of the direct recruits for any 
further promotion. Or in other words they were apprehending that 1981 
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seniority Rules would Бе interpreted in the manner suggested by the 
learned Standing Counsel. 


78. Referring to the recruitment rules and the pre-existing 
seniority rules, the petitioners in this Rule have stated that the inter se 
seniority in between the direct recruits and the promotees bad been 
determined and assigned on the existing gradation list prepared according 
to such rules. They further state that they have given the benefits like 
the intermediate selection grade on the basis of such seniority and they 
stand cbances of promotion to the next higher rank of Inspectors on 


'that basis. Then they refer to the new seniority Rules of 1981 and the 


Government clarifications dated May 20, 1981 and June 12, 1981, 
indicating that for conferments of berefits of service, the existing 
seniority lists have to be revised and seniority of the members has to be 
redetermined in accordance with the new Rules. The petitioners 
complain that the new Rules when implemented in terms of the 
clarification would not only change the entire inter se seniority but would 
take away the valuable rights-of the directly recruited Sub-Inspectors. 
It would confer promotional benefit even to unconfirmed officiating Sub- 
Inspectors. They claim that the officiating Sub-Inspectors can nêt be 
treated ‘at par with those holding cadre posts until they are confirmed 
according to the rules. Such officiating Sub-Inspectors not having 
acquired any right to a post in the cadre cannot be equated with those 
already on the cadre. They thus challenge the constitutional validity of 
such Rules of 1981 and the clarifications on the ground that it would 
entail civil and’ penal consequences by way of (1) disturbing the seniority 
already determined and (2) affecting the right to other benefits of such a 
seniority including rightto higher promotion. It is claimed the same 
would be violative of Articles 14, 16 and 309 of the Constitution because 
in that'event unequals would be treated as equals and holders of 
substantive posts in the cadre would be accorded unequal treatment. vis а 
vis those who are not holding any such post. They further challenge 
the validity of Rule 6(2) which confers en block seniority to the 
promotees of a year over the direct recruits of that year on the ground 
that such a provision is not based on any reasonable ground. 


' T9. On the case so made the petitioners have prayed for the 
following reliefs :— 


(a) declaration that the seniority list and the clarifications made 
thereof are ultra vires Article 309 of the Constitution. 


' (b) a writ in the nature of Mandamus directing the respondents 
not to change or modify the existing gradation list on the basis of the 
‘new rules for the purpose of giving further promotion and further 
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directing them to РИТЕ andlor rescind the said Rules and 
its ‘clarifications and. Чо give promotion only on the basis of the 
. gradation list as prepared under the old Rules. 


This Rule has been contested both by the State and its authorities as also 


by a group of -promotee Sub- -Inspectors who have been made parties 
respondents. - | $- ee 


780. -On the conclusions with regard to the scope and effect of 
these new seniority Rules of 1981 already arrived at, I think that the 
present challenge to the constitutional validity of the Rules must fail: 
It would failon the ground that merely a misapprehension constitutes 
the basis-of such challenge. , Under the Rules of 1981 no doubt a person 
. officiating'in a cadre’ posts ‘is entitled to` count continuous officiating 
service rendered by him for seniority. Butit would be ‘limited to the 
determination of infer se seniority “of promotees promoted on one 
selection ; where promotion is based on selection persons promoted on 
an earlier selection cannot be superseded on basis merely of earlier 
'officiation. .Then.again where,.as in the present. case, recruitment із 
made from two sources on the basis of earmarked quota, those promoted 
or directly recruited in a. later year cannot supersede those. who were 
recruited or promoted in earlier years. “The Government clarification 
has also. pointed out correctly that though. benefits already acquired on 
the existing seniority list are not to be affected, for conferment of future 

. benefits, the existing seniority list has to be. revised. Any change in the 
seniority position to that ‘extent would not.be invalid, and none can 
claim.a protected. position in the seniority list not open to alteration by 
a duly framed Rule having the force'of law. Such a change may affect 

` the chance of promotion. but not the right to it and to that extent is 
within constitutional sanction if it does not violate the rule of equality. 


е . 

81. But the real grievance or apprehension for the petitioners is 
that. for redetermination of seniority under the 1981 Rules,’ officiating 
service, rendered by the promotees prior to their entry into the cadre 
would count for determination of their seniority when they enter the 

‚ байге. .For reasons given I have rejected such a claim put forward by 
the promotees, -Ihave already held that ‘such officiating service is, not 
service in the: cadre and as.such cannot.count for determination of 
seniority under Rule 5 and in any event’ the inter se . seniority between 
the direct recruits:and promotees cannot be 80. determined i in violation of 
the specific. rule viz, Rule 6 which should ‘prevail in determining such 
inter se seniority. Thus the basis of ‘thé challenge goes.: The unequals 


are not treated as equals and. theretis no discrimination as against the 
direct recruits. . | -` : E 
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_ 82. What remains to be considered 4 4s the "m to sub-rüle- Q) 
of Rule 6. In the matter of determination of inter se seniority .between 
.the direct recruits and promotees ofa particular year, this sub-rule 
prescribes that the promotees en block should be given seniority above 
the direct recruits of that year. Sucha provision is being challenged on 
the ground that it is not based upon an interlligible defferentia and 
furnishes an arbitrary basis for determination of inter.se seniority between. 
the two groups recruited i in a year. I am, however, unable to accept. 
such a contention. In my view .such a provision is based on a Vid 
quite reasonable and interlligible. . It is obvious that those who, come up- 
on promotion come up with wider experience and later in their age on. 
the consideration whereof the sub-rule „gives them the said precedence . 
over the direct recruits of that year. The reason for the differentiation is. 
apparent on the Rule and jt has in my view, reasonable nexus with the 
object to bé achieved viz. higher efficiency. and : infushing greater spirit: . 
and motivation for those coming from lower ranks. - 


:83. „Our attention has been drawn to an unreported decision. ‘of a B 


learned Single Judge in-the case of Amalendu Saha & Ors. v. State of” W.- 
B. & Ors.,;'C. О, 8865 (W)/81 disposed of on December 24, 1982, where 
he has struck down this sub-rule. .In striking dowr the provision thé . 
learned Single Judge has not taken into considerafion the material. 
aspects.. He has done so only observing as follows :— - 


“The only objéction to the Rules of 1981 which in my view can - 
be sustained is that under Rule 6(2) in respect of appointments ina. 
year the promotees shall be en block senior to the direct recruits, If 
the criterion is length of service then the exact date of appointment or, 
joining within the Senning of the _Rules of 1981 should govern 
seniority.” 


84. With due respect to the learned. Judge it should be pointed out 
that 1981 Rules, ‘having adopted length of service as the basic principle 
for determination of seniority, has engrafted an exception in Rule 6(2). It 
was competent of. the Rule makers to frame a rule in that manner and 
incorporate an exception. Such an exception would stand, if it could 
pass the test constitutionality which it does for reasons given. Merely - 


-> because it differs from the basic principle .adopted, it does onot become 


invalid as th: Ld. Judge seems to think, Whether it can still stand as an 
exception wag not considered, by him. -With respect therefore I am 
unable to accept his view that the sub-rule (2) of:Rule 6 is invalid and 
_ thatit should be struck down as such. 


- 85. In the result, the second writ petition referred to hereinbefore 
on which C. R. 7979 (W) of 1981 was issued fails and the- Rule is 
discharged. There will be no order for costs. 
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86. . So far as the first writ-petition -is аа, on the findings 
recorded hereinbefore, the same succeed in part and the Rule issued 
thereon, being O. S. Matter No. 388 of 1980 is made absolute accordingly. 
The impugned gradation list of permanent Sub-Inspectors is set aside. 
The State of West Bengal and the appropriate authorities thereunder are 
directed to prepare the said gradation list afresh in accordance with law. 
In doing so they are directed to determine the early vacancies availabje in 
the cadre of permanent Sub- -Inspeotors with effect from the year 1957 
. (the earliest year since which two of the petitioners have been officiating). * 
Jt should be so determined -having regard fo the wastage, that is, by 
promotion, retirement, death, resignation, dismissal or termination in 
any other manner of service as also having regard to the general addition 
to the cadre excluding, however, the specific addition to the cadre for 
adopting into the cadre a person or a group separately sanctioned as 
such. Once the yearly. vacancies are so determined they would tben 
determine the number of vacancies that would be available from year to 
year for the direct recruits and. the promotees having regard to the 
respective quota under rule then prevailing. If in a given year, the 
number of promotees'so promoted is less than the vacancies available 
to them then those promoted later should be conferred notional 
promotion from the earlier “year provided the promotee or promotees 
otherwise fulfil (he eligibility except: the. selection of the material year. 
- On the other hand, if the number of promotees promoted in a particular 
year exceeds the quota, those promoted in excess should be pushed 
down for notional absorption against vacancies for subsequent years. 
Jf in a given year, direct recruits be found to have been recruited in 
. excess of their quota then instead of pushing down such disect recruits 
for absorption against subsequent years, the State Government will be at 
Jiberty to enlarge the total vacancy of the year notionally and absorb pro- 

niotees proportionately to maintain the quota if necessary in the procéss 
- indicated hereinbefore. In the event, however, in a particular year if it be 
found that direct recruits had been recruited short of the due quota, it 
would be open to the State and its authorities either to reduce the total 
vacancy for the year in order to maintain the appropriate proportion 
forthe two sources or to fill up the deficiency by adjustment of excess 
number of direct recruits in the years to follow but not giving them 
any appointment with effect from any earlier year. For this purpose 
the State Government and the appropríate authorities thereunder would 
be. entitled. to create supernumerary posts so as mot to affect persons 
already promoted beyond the quota due to them. Before finalising 
the gradation list the State Government and. -the appropriate authorities 
` thereunder would within 6 months prepare and publish a draft gradation 
list in terms of this order and invite objections thereto from all persons 
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interested and then prepare the final gradation list on due consideration 
of any objection that may be preferred. 


87. The State Government and the appropriate authorities there- 
under are directed to re-allot the benefit of intermediate selection grade 
giving benefit for such permanent and temporary posts separately to the 
Sub-Inspectors on the permanent cadre and- officiating Sub-Inspectors 
having regard to their respective seniority in the light of the findings 
recorded hereinbefore. For implementing this direction, the State 
Government will be at liberty to create supernumerary posts in the 
intermediate selection grade without affecting those who might have 
been given such benefit in an irregular manner. 


|. Leta Write in the nature of Mandamus do issue accordingly on. 
the respondent State and its authorities who are parties respondents 
to the above Rule. The petitioners are entitled to costs from the State 
of West Bengal. This Rule is accordingly made absolute in part with 
costs, the costs being payable by the State of West Bengal. Hearing 
fee being assessed at 30 Gold Mohurs. 


Mookerjee, : J. : I agree. 
Sanyal, J.: I agree. 
^ NCS. ———— 
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West йол. Жай: Reform: Ao; 1955 (10 of 1955) Sections 80) & 
9(6)—AÀpplication for pre-emption in petition for amendment of pre-emption: 
application by inserting prayer for rélief under section 24 of West Bengal 
Norn- -Agricultural Tenancy Act, 1949— Whether Munsif in trying amended 
pre‘emption applications and District: Judge hearing such appeals have 
jurisdiction to deal with such maiters—Where such amendment is allowed, 
what procedure is to be followed by such Courts—Interpretation of Statute, 


The principal point involved in these cases, is : Waether an 
application under ‘section -8(1) of the West Bengal Land Reforms Act, 
1955 can be lawfully allowed to-be-amended by converting the same iuto 
an application under section. 24: of. the West Bengal Non-Agricultural 
Tenancy Act, 1949, 


- HELD: The Jurisdiction of чае Munsif and that of the District 
Judge under: section 8(1) and , section 9(6) of the West Bengal Land 
Reforms Act have been fixed by the Notification of the State Government 
under section 13(1) of the Bengal, Agra and Assam Civil Courts Act, 1887 
and "the West Bengal Land Reforms Act has merely conferred special 
Jurisdiction on them. That being so, while dealing with pre-emption 
proceedings under thé West Bengal Land Reforms Act, the Munsif and the | 
District Judge function as Courts of special jurisdiction. Therefore, in view 
of the .special provisions contained i in the West Bengal Land Reforms Act, 
the _Munsif. having territorial jurisdiction is competent to, entertain а 
pre-emption. application under section 8(1) of the said Act even when the 
‘amouut of consideration for such a transfer exceeds the extent of pecuniary 
limits fixed under section 19 of the d Agra and Assam Civil Courts 
dus : i 


А . No doubt there D a уиин ` distinction between the Court’s 
jurisdiction to deal with the subject-matter and its territoral andjor 
pecuniary jurisdiction. And while an objection as to the lack of the 
. Inherent’ jurisdiction of а Court to try a cause, cannot be waivedand such 
an objection can be raised at any stage of the.proceeding, the objection as 
to the placé of suing and the Court's competence as to the pecuniary limits 
must be raised at the earliest opportunity, and if not so taken, such objection 
cannot be allowed. Therefore the objection as to the absence of pecuniary 
Jurisdiction of the Munsif under section 8(1) of the West Bengal Land 
Reforms-Act ls not at all material so far as the instant cases are concerned. 


Neither the West ‘Bengal’ Land Reforms Act, 1955 nor the West 
Bengal Land Reforms Rules, 1965. have prescribed exhaustively any separate 
procedure for- disposal of.applications under section 8(1 ) of the Act and of 
appeals ander section 9(6) of the said Act. Order VI of the Code of Civil 
Procedure- has not been expressly made applicable to proceedings for 
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; e Minden the West son ios Reforms Ast. But. the маў 
having- had “jurisdiction to entertain and deal’ with such ‘pre-emption - 
proceedings and the District Fudge. hearing. the appeals, have inherent powers: 
to allow amendment of pleadings in appropriate cases on such terms as they; - 
may, think just, which may be necessary for the purpose of determining” the’ 
_real question in controversy between the: ‘parties. The power of such Courts 

` to deal with matters of amendment of pleadings, may also be considered as 
а part of ‘the implied and incidental Powers of the Court to, ets ef. `- 

s applications for pre-emption in accordance with Jaw. . : : 


` Where the legal rights of the parties are in dispute i in Wd = 


` ргоёёейї ings, the Munsif and the District Judge are barred: io aet in’ д 
-be mentioned that the West Bengal Land Reforms Aet and the fuer теа. 
thereunder have not indicated any cóntrary inten tion. 


. Where an application for pre-emption ünder section 8l 1 ) i the West г 
` ‘Bengal Чапа Reforms Act, 1955 be permitted tobe amended by inserting . 


a prayer for pre-emption under section 24, of the West Bengal Non- Agricul- 


tural. Tenancy Act, 1949, the Court's Jurisdiction under seciions 8 and $ оў 


the 1955 Act would no longer be there. Therefore it would be-riecessary to . 


to. manner not different from their other civil jurisdiction. Incidentally И may . 


consider the Ccurt’s power to’ allow amendment . of pieadings offecting its — . 


jurisdiction and the procedure to be followed. ^ 4 


‘Sections & and 9 of the 1955 Act haye. conferred additignal juissicidn. 


upon the existing - Courts constituted under. the “Bengal, Agra and Assam 
Civil Courts Act. In other words, these established Civil Courts” have been 
vested with jurisdiction. under ' sections 8 and: 9 of the 1955 Act, The 
Munsif and the District Judge in deciding. these proceedings under. sections 8 ` 
and 9 of the said Act are governed by the ordinary rules of procedure ` 


applicable- to suits and appeals. In this connection, óne should. take note of. ut. 


the legal position that applications. under. séction 24 of the West Bengal. , 


: Non- Agricultural. Tenancy Act, -1949 are filed before the Court’ having | 


pecuniary jurisdiction, i.e., according to the value. Of the subject-matter, 
' whereas irrespective of the amour! of consideration for transfer, the Munsif 
_ having . territorial Jurisdiction is competent te entertain seppiieaitons under 


.. section.8 ‘of the West Bengal Land Reforms Act, 1955. 


Where the value of the subject-matter ofa an anplicátion t is within ihe. 
pecuniary jurisdiction ‘of the Munsif as fixed under section 19 of the -Bengal, 


Agra and Assam Civil Courts Act, then, even after he-allows-the ‘application - 


under section 24 of the West Bengal Non-Agi ieultural Act,- 1949, the. 
. Munsif need return the .amended application but^would proceed to try the. 


` said application in ‘accordance with law. - But’ incase the: Munsif allows" TS 


such an. келел ef ' a жеш. application in. respect fa q` 
ie Wie TH SX UN t DEN E мацу й 


а 
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transfer ofa: -share of a raiyats holding valued at an amount exceeding 
fils pecuniary jurisdiction fixed under section 19 of the Bengal, Agra and 
Assam Civil Courts Act, the- Munsif would have to return the said amended 
application. under section 24 of the West Bengal Non-Agricultural Tenancy 
Act, 1949. i : 
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г тве judgitent of tho Court was as follows ке. NI n cee UR 


аы J.: - When a petition от: share of a holding ofa 'raiyat ^ 


ine у А “is s traitsferred to a “stranger, any co-sharer, raiyat ofthe said ‘holding, ` or. а ES 


a raiyat possessing ап adjacent holding may,-within the prescribed . time; - 
‘under™ section 8(1) of the West Bengal Land Reforms. Act,.1955-apply. to- 
. the: Munsif having: territorial jurisdiction for transfer of-the’ said - portion. = 
“+ wr share of the holding to- bim-on deposit: “ofthe considération . money 
- together with further-sum of ten per cent: of the.total amount. È 


e 72. "Any. person aggrieved by an order. of the  Munsif ade. 
“ section 9 of the West "Bengal Land. ‘Reforms: Ас may appeal te the ' 
| - District Judge having. ан over M area within which nthe 

. land. is situated, ^ .. "- ` 


3s - The билс “sit in these three Revisional " Applications і ів : e 
while -entertaining an application- under scetion $ of the West Bengal 
Land, Reforms Act, 1955 or am Appeal, under section 9(6)' "of the Said- 
Асі, have the Munsif and the District -Judge respectively. jurisdiction to 
` allow amendment of the application under section `8(1) of the, Act by 
way of insertion.of a prayer for .pre-emption under section 24 of the West 
Bengal Non-Agricultural Tenancy: Act, 1949 ? In other words, ће“ point 
for decision . is. whether ап. application under section 8(1). of the -West. - 
Bengal. Land Reforms Act can? be lawfully. allowed to bè- ‘amended by 
- converting the same into an application under, section, 24 of the- Wess: | 
Bengal Non-Agricutural Tenancy Act, 1949. : i 


4. Mr. Ranjit Kumar Banerjee,. n Advocate for -the trans- ^ 
feree opposite: parties, did: not ultimately -dispute the proposition: that @ : 
. the Munsif, while- exercising jurisdiction under section, 8 -of the West : 
 Berigal Land Reforms Aet, 1955. and the leatned - District Judge, while : 
hearing ar -appeal - under section '9(6)- of the said ` Act, füntion' as- 
- courts and they are not *persona designata". The: ? West "Bengal: band. 
Reforms “Act, -1955 ‘has not selected - the’: Muhsif and’ the learned: | 
' "District. Judge to. act in their private capacities’ and: as “individuals. - 
` The Munsif and the District Judge as judicial. officers, i. e. members of 
гап ascertained class, entertain and disposed of the ‘pre-emption procee- 
ings ‘under the” ‘West Bengal Tand Reforms Act t (66 judgment of 


M ^ 


toon 
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Hig alien, 3 in the case of (y Central Talkies Ltd. v. Dwarka Prasad, 
AIR 1966 SC 606(609) para 9. The sections 8 and 9 of the West Bengal 
Land Reforms Act, 1955 have provided for adjudication of ` pre- 
emption | proceedings by constituted Courts, i.e. existing Courts ‘aad 
not by “Courts created by {һе special law (West Bengal Land 
Reforms Act) The Court .of the District Judge and the Court of 
the Munsif are among the four classess óf Civll ‘Courts speceified in 
section 3 of the Bengal, Agra and Assam Civil Courts Act, 1887, The 
State Government by Notification made under section .13(1) of the. 
Bengal, Авга and Assam Civil Courts Act, 1887 fixes dnd alters local 
limits of jnrisdiction of Civil Courts. І 


"5. The jurisdiction of the Munsif and that of the District judge 
under section 8(1) and section 9(6) of the ‘West Bengal Land Reforms . 
Act have not been fixed by the State Government's Notification under 
section 13(1):of the Bengal, Agra and Assam Civil Courts Act, 1887 and 
the West Bengal Land Reforma Act has conferred such special jurisdiction 
upon them. Therefore, while dealing with pre-emption ' proceeding 
under the West Bengal Land Reforms Act, the Munsif and the District 
Judge function - as Courts of Special Jurisdiction. This . proposition 
slightly differently stated is as follows :, 


“Section 8( 1) and section 9(6) of the West Bengal Leid Reforms 
* Act, 1955 have conferred additional jurisdietion upon ће Munsif 
and the District Judge who are existing Civil Courts (see in (2) Bazler 
Rahman Khandakar v. Amiraddin ` & Others,-48 CWN 699 and (3) Rai 
Harendranath Choudhury - v. Smt. Daulatmani Chaudhurani, 62 

: CWN. M3) s ; : 


6. In view of the special provisions contained in section 8(1) of 
the West Bengal Land Reforms Act the Munsif having territorial 
jurisdiction i is competent to entertain a ‘pre-emption application’ under 
section 8(1) of the Act even when the amount of consideration for a 
transfer exceeds the-extent of pecuniary limits fixed under section 19 
en the Bengal, Aera ana Assam сн Courts Act, 1887. 


7. A fundamental distinction jas beer always ен Бас. the 
Courts jurisdiction of the subject-matter. on one hand and its territorial - 
and pecuniary- jurisdiction on the other. White -an objection to the 
lack of the inherent jurisdiction of a Court -to. try 8 cause cannot be 
waived and the said objection can’ be raised at. апу stage, objection as 
to place of suing and Courts’ competence with reference to pecuniary 
Hits must be raised at the earliest and if not done, no such objection - 
can be allowed (see sections 21 and 21A of the Civil Procedure Code, 
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1908). Therefore, absence of pecuniary limits to the Munsif's 
jurisdiction under section 8(1) of the Act is not at all material. 


8. Neither the- West Bengal Land Reforms Act, 1955 nor the 
West Bengal Land Reforms Rules, 1965. have prescribed exhaustively a 
separate procedure for disposal of applications under section 8(1) of the 
said Act and of appeals under section 9(6) of the said Act. Sub- 
section (1) of section 9 of the said Act, inter alia, requires the Munsif to 
give notice of such an application to transferor and also to cause notice 
to be affixed on the land. The transferor and/or the person interested 
have been given right to appear and contest. The Rule 7 of the West 
Bengal Land Reforms Rules prescribes the form of notice. Rule 8 of 
the West Bengal Land Reforms Rules which applies to appeal under 
section 9(6) of the Act is also not exhaustive. Section 57 of the West 
Bengal Land Reforms Act, 1955 has prescribed that any officer dealing 
with proceedings under the Act shall exercise the powers of Civil Court 
under Civil Procedure Code, 1908 for the purpose of the matters 
specified in clauses (a) to (g) of the said section. x 


9. Order VI of the Code has not been expressly made applicable 
to pre-emption proceedings under the West Bengal Land Reforms Act, 
1955. But the Munsif having jurisdiction and the District Judge hearing 
the appeal have inherent powers to allow amendment of pleadings on 
such terms as they might think just which. may be necessary for the 
purpose of determining the real question in controversy between the. 
parties. Such a power to allow amendment may be also considered as 
a part of the implied and incidental powers of the court to dispose of 
in accordance with law a pre-emption application. 


- 10 Sir Asutosh Mookerjee, J. in the case of (4) Bechu Singh and 
Others v. Bicharam Sahu, 10 CLJ 91 at page 100, had observed, inter 
alia, “Тһе Court, where the circumstances required it, has an inherent ` 
power to do that justice for the administration of which it alone 
exists... .. where the Legislature has provided no procedure to Бе foll- 
owed in cases which must and do arise, the Courts must be taken to have 
inherent jurisdiction to decide the question of procedure and, if necessary, 
to invent a procedure for themselves". Recently, M. M. Dutt and M. K. 
Mukherjee, JJ. in the case of (5) Ajit Sanyal and Another v. Basiruddin | 
Mondal and Another, 86 CWN 708, at page 713 have applied the ‘said 
principles laid down in Bechu Singh’s case (supra) and held that in view- 
of the Amendment of section 141 of the Civil Procedure Code the 
procedure provided for suits is no longer applicable to writ proceedings 
but there is no bar in adopting such a procedure if thought necessary 
in the discretion of the Court and in accordance with, the principles of 
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Justice, equity and good conscience. We respect agree with the 
above principles of law. à 


11. -In pre-emption proceedings legal rights are in dispute and the 
Munsif and the District Judge are bound to act in a manner not different 
from their other Civil jurisdiction. The West Bengal Land Reforms 
Act and Rules made thereunder have not indicated any contrary 
intention. .The Privy Council in : (һе case of (6) Adaikappa Chettiar v. 
R. Chandra Sekhara Rhevar, AIR’1948 PC 12, had observed : 


+ “The true rule is that where a legal right is in dispute and the 
. ordinary courts of the country are seized of such dispute the courts 
are governed by the ordinary rules of procedure applicable thereto...... 


oe that the legal right claimed arises under a special 
nue : 


12. The Suis Court in their decision in (7) National Sewing 
Thread & Co. Ltd. v: James Chadwick & Bros., AIR 1953 SC 357 had 
made similar observations with reference to the High Court’s Appellate 
Jurisdiction under the Trade Marks Act. ` 


13. In case an application under section 8(1) of the West Bengal 
Land Reforms Act, 1955 is perniitted to be amended by inserting the 
prayer for pre-emption under. section 24 of the West Bengal Non- 
agricultural Tenancy Act, 1949, the Courts’ jurisdiction under sections 8 
and 9 of the Act would be'no longer there, Therefore, we may next 
consider whether the Court can ‘allow and, amendment of the pleading 
which takes the case out of its jurisdiction under sections 8 and 9 of the 
West Bengal Land Reforms Act, 1955. We have already concluded that 
both the learned Munsif having territorial jurisdiction and the learned 
. District .Judge acting as the Appellate Court under section 9(6) of the 
West Bengal Land Reforms Act, 1955 have discretionary jurisdiction te 
allow- either party to alter or amend his pleading. The same principles 
which apply to amendment of pleadings i in a suit ought to regulate the 
exercise of. the power of amendment by the learned Munsif and the 
District Judge respectively under sections 8(1) and 9(6) of the West 
Bengal Land Reforms Act, 1955. Therefore, we proceed to consider some 
of the; reported.decisions regarding court's power to allow amendment of 
pleading. affecting its jurisdiction and the procedüre to be followed. 


14. It has been: generally. held that the Court, which has no juris- 
diction. to entertain a suit, is not competent to.allow an amendment of 
the plaint which’ would bring the-suit within its jurisdiction. When on 
the face of it the plaint. ‘shows that the Court has no jurisdiction to try 
. it, such Court cannot allow amendment of the plaint (see, in (8) S. I. 
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Govindaraja Naicker v.K. Kassim Sahib & Ors., AIR 1928 Mad 384 ; (9) 
Mst. Zohra Khatoon v. Janab Mohammad Jane Alam & Ors., AIR 1978 


Cal 133 and (10) Rutan Chand Khanna v. Manendra Kumar, AIR 1979 
Cal 55). 


“15. Butin case the Court has jurisdiction to entertain a suit, the 
Courts in India are not unanimous in their views as regards the power of 
such Court to allow an amendment of the plaint which would take. the 
suit out of its jurisdiction and about the procedure to be followed. There .. 
are broadly following three lines of judicial views : 


(1) When an application for amendment of the plaint is made 

which if granted will deprive the Court’s jurisdiction to decide on 

' merits, the Court ought to dismiss the application. No Court. will 

: permit a plaint to be so amended as to oust its own jurisdiction to try 

the suit (vide the decision of Venkatasubha Rao, J. in (11) C. Singara 
Mudaliar v. M. Govindaswami Chetty and Ors, AIR 1928 Mad 400.) 


(2) When the Courtis faced with the question of allowing an 
amendment ‘which taken together with the original claim exceeds its ^ 
jurisdiction, it Should return the plaint together with the application 
of amendment for consideration by the Court having jurisdiction to 
entertain the claim which is proposed to be made by amendment of 


the plaint in (see in (12) Lalji Ranchhodas v. Narottam Ranchhodas, 
AIR 1953 Nagpur 273 ; (13) Edupuganti Raghavendra Rao Memorial 
High School Committee & Ors. v. Potluri Atchayya & Ors., AIR 1957 
Andhra Pradesh 10). ‘ 


(3) -When the claim as originally made is within the Court's 
jurisdiction but if the said claim is amended, the Court might have no 
further jurisdiction, the said Court itself is competent to allow such 
amendment. Thereafter, it would decide whether the amended plaint 
sought to be returned for presentation to the proper Court in (see 
(14) Vhavani v. Mangamma, AIR 1949 Mad 208 ; (15) Goverdhan Bang 
and Jt. family of Kanirab Laxminarayan v. Govt, of the Union of India, 
AIR 1953 Hyderabad 212; Para 16; (16) Rundan Mal & Ors. v. 

' Thikana Siryari & Ors., AIR 1959 Rajasthan and 146 (17) T. K. 
Sreedharan v. P. S. Job, AIR 1969 Kerala 75). 


16. The aforesaid view expressed by Venkatasubba Rao, J. in 
S. IL. Govindraja Naickar v. Kassim Sahib (supra), is an extreme 
one and the subsequent judicial authorities have not endorsed the said 
view. The observations of Hindayatullah and Kausalendra Rao, JJ. 
in Lalji. Ranchhodas v. Narottam Ranchhodas (supra), were made 
with reference to the: amendment of the plaint affecting the Court's 
pecuniary: jurisdiction, Therefore, when an application is made ` for 
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raising the value of a suit, it would present no difficulty if the Court in, 
which the suit had been originally instituted returns .the plaint and the: 
amendment application for. consideration, by a Court having jurisdiction. 
to entertain the higher amount of ‘claim proposed to be made in the. 
plaint. Beoause the said Court has jurisdiction to entertain the claim as. 
originally valued and also the higher claim proposed to be introduced- 
by amendment. ft might not be possible to follow-this procedure when by 
reason of the proposed amendment; Court's jurisdiction in respect of 
the subject-matter or its special jurisdiction under a particular law is to - 
be changed. Fn such an event if both the original plaint and also the 
amendment application are returned for presentation to the Court which: 
may. have jurisdiction only im respect of the claim proposed to be’ 
amended but not in respect of the original claim, then the latter Court’ 
may not be in a position to allow:/such amendment in order to bring the 
case within its jurisdiction. In such an event the ratio of the decisions 
in the cases of. Vhasaniv. Mangamma (supra), Goverdhan Bang v. 
Govt. of the Union ef India, Kundan ‘Mal and Others v; Thikaha (supra), 
T. K, Sreedharan v. P. S: Job: (supra) etc. noted above may be applid, 
Iu our opinion, third : view set out hereinbefore ought to be followed, 
Order 6, Rule 17 of the Code has not expressly deprived the Court of its 
power to allow amendments which might affect its- jurisdiction to try the 
suit. It is settled law that the Court has a large measure of discretion ' 
in (һе: matter of allowing amendments and Court's such power is liber- 
ally exercised. On the question of amendment of pleadings we ought 
to adopt a procedure which would ensure proper administration of justice 
and at the same time shorten rather than delay fair disposal of the case. 
In case; upon the pleadings originally made, the Court has competence 
. to try the cause, the said Court ought to consider the application for 
amendment of the plaint even whén ‘proposed | amendment might affect 
Court’s jurisdiction to further try the suit. 


17. We also. agree with the берүүн. айе in the cases of 
Goverdhan Bang v. Government of Union of :India (supra), Kundan Ма 
and Others v. Thikana Siryari and Others (supraj-and Т. K. Shreedharan 
v. P.. S. Job (supra), that when the Court considers ап application for | 
amendment of the pleadings it does not enter into the‘ merits, at the 
stage. The Court only decides whether or.not the proposed amendment 
ought ёо Бе allowed on:such terms as may “be just in -order to decide 
the real questions in controversy between the parties. :In case, after ' 
‘amendment of the plaint is granted, the defendant_ raises an. objection 
about the Court's competence to try the suit or the proceeding, the Court | 
may ‘decided the said jurisdictional” question as a preliminary one. In 
case the Court finds that it has no jurisdiction to entertain the amendment 
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case, ii might direct return ef the plaint for presentation to the 
Competent Court of law. At the stage of deciding whether an amendment 
of the plaint ought to be allowed, the Court would not be justified i» 
reeording any finding on the merits or about the eonsequences of the 
proposed amendment, After such amendment is allowed, the Court has 
-simple jurisdiction to direct return of the plaint under Order 7, Rule 16 
of the Code of Civil Procedure or according to the principles embodied 
in the said Rule. 


18. We have afready observed that. sections $ and 9 of the West 
Bengal Land Reforms Act have conferred additional! jurisdiction upon - 
existing courts constituted under the Bengal, Agra and Assam Civil 
Courts-Act. In other words, these established Civit Courts have been 
vested with jurisdiction under sections 8 and 9 of the West Bengal Land - 
Reforms Act. The Munsif and the District Judge in deciding the said 
proceedings under sections 8 and 9 of the West Benga} Land Reforms 
Act are governed by ordinary rules of procedure applicable to suits and 
appeals We are not unmindful of the legal position that applications 
under section 24 of the West Bengal Non-agricultural Tenancy Act are 
filed before the Court baving pecuniary jurisdiction i.e., according to 
the value of the subject-matter, whereas irrespective of the amount of 
consideration for transfer, the Munsif having territorial jurisdictiom 
entertains an application under section 8 of the West ie Land 
Reforms Act. 


19, The above position in law does not realy present any serious 
difficulty. In the event the value of the subject-matter of the application | 
is within the learned Munsif’s pecuniary jurisdiction fixed under section 
19 of the Bengal, Agra and Assam Civil Courts Act, then even after he 
allows application under section 24 of the West Bengal Non-agricultula« 
Tenancy Act, the learned Munsif need not retrun the amended’ petition 
but would proceed to try the said application m accordance with law. 
But incase the learned Munsif allows such an amendment of a pre- 
emption application in respect ofa transfer of a share of а raiyat's 
holding valued at a figure exceeding his pecuniary jurisdiction fixed 
under section 19 of the Bengal, Agra and Assam Civil Courts Act, the 
learned Munsif would return the said amended application under section - 
24 of the West ‘Bengal Non-agricultural Tenancy Act for presentation : 
to proper Court. * 


20. Anil Kumar Sen and B. C. Chakrabarti, JJ. m their unreported 
decision dated February 18, 1982 in C.R. Case No. 3667 of 1979 in (18). 
Amulya Kumar Chakraborty and Others v. Smt. Prasanta. Kumari Pal, have | 
held that the amendment of an application under section 8 of the West 
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Bengal Land Reforms Act for converting the same into aw application 
under section 24 of the West Bengal Non-agricultural Tenancy-Act ought 
to be allowed. The learned Judges observed that the application considered 
by them was in substance for enforcement of the right to pre-empt a 
transfer made by their co-sharer. Such pre-emption right was conferred 
upon them hy section 8 of the West Bengal Land Reforms Act and 
section 25 of the West Bengal Non-agrécultural Tenancy Act depending 
on whether the land transferred was agricultural or non-agricultural. 
Therefore, an alternative prayer Тот pre-emption under section 24 of the 
said Act did-not mean a new pfsading and the question of limitation did 
- mot агіѕе On the facts of said case the learned Munsif’s Court was a 
“common forum for entertaining of pre-emption objections under the two 

Acts.” We respectfully agree with the above reasons ;given by the 

Division Bench consisting-of Anil Kumar Sen and B. C. Chakrabarti, JJ. 

and conclude that the: learned Munsif exercising jurisdiction under 
7 section 8(1) of the West Bengal Land Reforms Act; 1955 and the learned 
District Judge exercising jurisdiction under section 9(6) of the said Act 
have Jurisdiction to allow amendments of applications under section 8(1) 
of the said Act affecting jurisdiction `of the said Courts under the West 
' Bengal Land Reforms Act.: 


. 21. . We now proceed to separately tundider the three rules. In Civil 
Rule No. 2654 of 1980 the learned Munsif had allowed the application 
under section 8 of the West Bengal Land Reforms Act, The learned 
Munsif had rejected the contention of the opposite parties that the 
application was barred by-limitation. According to the opposite parties 
Plot No. 609 have been recorded as a Danga land and the Plot No. 610 
have been recorded as tank. The learned Munsif ovetrules both the 
points, The learned Subordinate Judge, Ist Court, Hooghly allowed the 
appeal preferred by the pre-emptees set aside the order of the learned 
Munsif and dismissed the application under section 8 of the West Bengal 
Land Reforms Act, 1955, According to the learned Subordinate Judge, 
the pre-emption application was not barred by limitation. According to 
the learned Subordinate Judge, Plot No. 609, which was recorded as 
Danga land had never been used for agricultural purposes and the same 
was not an agricultural land. 


: :22. The learned Subordinate Judge further held that other Plot 

No. ‚610 was recorded as a tank. The definition of the expression ‘land’ 
under section 2(7) of the West Bengal Land Reforms Act had been 
retrospectively amended from February 12, 1971 by the West Bengal Land 
Reforms (Amendment) Act,-1972, (Act XII ‘of 1972). According to the 
said amended definition tank was not inoluded in the expression “land”. 
The learned Subordinate Judge hold that both the plots could not be the 


а 
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subject-matter of application under section $ of the West Bengal Land 
Reforms Act. The learned Subordinate Judge rejected an application 
fled by the pre-emptor respondents of their pre-emption application by 
inserting 2 prayer for relief under section 24 of the West Bengal. 
Non-agricültural Tenancy Act. 


23. The learned Subordinate Judge was not quite right in holding 
that the lands recorded as Danga in the Record of Rights are prima facte 
non-agricultural lands. The last finally‘ published R. S. Records were 
prepared under the provisions of,the West Bengal Estates Acquisition 
Act. Section ДЬ) of the West Bengal Estates Acquisition Act lays 
down that "agricultural land" means lands oridnarily used for the 
purposes of agriculture or horticulture and include such land notwith- 
standing that it may be lying fallow for the time being’: But the learned 
Subordinate Judge has found аз а fact that the land had never been 
used for agricultural purposes and believed the evidence of O. P. W. 
Z that по agriculture was possible on the plot of land. Therefore; we 
are unable to reverse the learnéd Subordinate Judge's finding that Plot 
No. 609 was not an agricultural land. Mr. Saktinath Mukherjee, learned. 
Advocate for the petitioner, had next submitted that the petitioner had 
acquired under section 8(1) of the West Bengal Land Reforms Act a 
vested right to pre-empt the transfer of Plot No. 610 which was recorded 
as a tank and was an agricultural land under the law prevailing on the 
date of transfer. According to Mr. Mukherjee, the subsequent amend- 
ment of the definition of the expression “agricultural land" by the West 
Bengal Land Reforms (Amendment) Act, 1972 did not provide for. 
retrospective deprivation of the petitioner" s -such pre-emption right im 
respect of Plot No. 610. It is unnecessary for us to decide this point. 
The petitioner himself had applied before the learned Subordinate Judge 
for amendment of his application under section 8(1) of the West Bengal 
Land Reforms Act by inserting a prayer under section. 24 of the West 
Bengal Non-agricultural Tenancy Act. 


24. For the reasons .already stated, we are ofthe view that the - 
learned Subordinate Judge failed to exercise his jurisdiction vested in ` 
him by law by rejecting the- petitioner's said amendment application. 
Accordingly, we propose to set aside the order of the learned Subordinate’ | 
Judge, and to remit the said amendment application to the learned 
Munsif for fresh disposal imr accordance with law and-in aecordance 
with the directions and observations made in our judgment. As this . 
Rule succeeds on the aforesaid point, it is unnecessary for.us to consider 
whether the Subordinate Judge had алу jurisdiction to hear the appeal - 
under section X6) of the West Bengal Land Reforms Act. In this 
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connection our attention has, been drawn tothe decision of Anil Kumar 
5еп апа B.C. Chakrabarti, JJ..1n (19) Paresh Nath Mondal v. Bijan Behari 
Mondal-& Ors., 86 CWN 491. The learned Judges have held that the 
expression “District Judge’: in section 9(6) of the West Bengal Land 
Reforms Act means the. principal Civil Court of the District. Section 9(6) 
of the Act not only confers the right of appeal but also fixes the forum, 
namely the Court of the District Judge which, according to the Division 
Bench, in terms of the section 8(2) of the Bengal, Agra and Assam Civil 
Courts Act may include og assignment the Court of thé Additional 
District Judge appointed for the District. According to the Division 
Bench decision in Paresh Nath Mondal y. Bijan Behari Mondal and 
Others (supra), an appeal under section 9(6) cannot be transferred for 
disposal by a Subordinate Judge. P. N. Mookerjee and Niyogi, JJ. in 
the case of (20) Ajit Kumar Bhaniav. Smt. Kanan Bala Deyi, AIR 1960 
Cal 565, held that where an application under section 13 of the Hindu 
Marriage Act is duly filed before the District Court, the District Judge 
can transfer under section 8(2) of the Bengal, Agra and Assam Civil 
Courts Act, the application fo an Additional District Judge for disposal. 
For the foregoing reasons, we make the Rule absolute set aside the orders 
of the learned Munsif as -well as the order of the learned Subordinate 
Judge and remit the case back tothe learned Munsifs’ Court with a 
_ direction to dispose ‘of -the amendment application hereinbefore 
mentioned and thereafter to proceed in accordance with law. 


25. A learned single Judge of this Court bad originally issued 

Civil Rule No. 3346 of 1980 on 26th May, 1982. The Rule was referred 

to the Division Bench. The learned Munsif by his order complained of 

in this Rule allowed an application for amendment of a petition under 

. Section 8 of the West Bengal Land Refórms Act. In our view, the 

*learned Munsif had acted ‘within’ his jurisdiction and in accordance with 

law by allowing the said- amendment: We, therefore, uphold the order 

passed in Civil Rule No. 3346 of-1980 and remit the case back to 
disposal in accordance with law. ' 


26. Civil Rule No. 3937 ‘of, 1980 was also issued by a learned 

single Judge but subsequently was referred to the Division Bench. The 

- learned Munsif has rejected an application under section 8 of the West 
Bengal Land Reforms Act on the ground that the subject-matter of the 
application was a Doba which had been excluded from the definition of 
the expression "agricultural Лала” by the West Bengal Land Reforms 
(Amendment) Act, 1972., In the instant case, the transfer in question 
was made i in the year 1970, The pre-empfor, preferred an appeal which 
ultimately came up for hearinbefore the ‘Additional District Judge, 
па Court, Birbhum. The learned Additional: District Judge allowed 
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the petitioner's application for amendment of the pleading by inserting a 
prayer for pre-emption under section 24 of the West Bengal Non- 
agricultural Tenancy Act, ifit was found that section 8 of the West 
Bengal Land Reforms Act was not applicable. The respondents in the 
said miscellaneous appeal obtained the present Rule. For the foregoing 
reasons, we hold that the learned Additional District Judge did not 
commit any error of jurisdiction by allowing the said. amendment 
application, 


We, accordingly, discharge Civil Rule No. 3937 of 1980 and remit 
the case back to the lower Appellate Court with a direction to expedi- 
tiously dispose of the appeal in accordance, with law. | 


S. P. M. 


[ CONSTITUTIONAL WRIT JURISDICTION ] 
Before Mr. Justice Chittatosh Mookherjee 
Decision: April 4, 1983 
Sambhunath Pala Petitioner 


Versus | 
State of West Bengal & Ors, naan Respondents* 


West Bengal Land Reforms Act, 1955 (10 of 1956), section 147— 
Determination of ceiling area—Calcalation thereof by Revenue Officer— 
Determination of question of benami—Whether Revenue Officer has 
jurisdiction to determine such questions—Life-estate-holder and vested 
remainder man—Whether land of life-estate-holder would be taken into • 
account while: determining ceiling area of land of raiyat having only re- 
mainder estate— Chapter ПВ would be attracted to raiyat when he acquires 
full ownership of land on devolution of life-estate on him—Interpretation. 


Two principal questions arise for determination: (i) While . 
conducting a proceeding under section 14T of the West Bengal Land 
Reforms Act, 1956, whether the Revenue Officer has any jurisdiction to 
determine the bona fides of a transfer of land by a raiyat made before 
7.8.69 and (ii) When another person has а life-interest in a plot of land 
and a raiyat has a vested remainder therein, whether for the purposes of 
sections 14S and 14T of the said Act, the raiyat, who has only the vested 
remainder, can be considered as ‘owning. the said land which is in 
possession of a holder of a life-estate. 


*Inre: Sambhunath Pal: 


1983-(2) CLJ) Sambhunath Pal v. State of West Bengal 59 


Under section 14T(3) of the West Bengal Land Reforms Act, 1956 
the Revenue Officer is empowered to determine the extent of land of a 
raiyat, which is to vest in the State either on receipt of a return in 
Form 7A or on his own motion. Under sub-section (3A) or section 14T, 
the Revenue Officer has the power to revise an order made under 


section 14T(3) and to determine afresh the extent of land which is to vest 
in the State, 


It appears that there is no "provisto in the Act or in the rules for 
filing ‘pleadings’ in a proceeding under section 14T of the Act. In such 
a proceeding, there is also no provision for hearing any person other 
than the raiyat whose ceiling area is to be determined. There is no 
provision either in the Act: or in the rules, which lays down that a 
transferee from a raiyat shall be given any notice of a proceeding under 
section 14T or that he-would be given any opportunity of hearing before 
the Revenue Officer. If any implied power of the Revenue Officer to 
decide the bona fides of a transfer be conceded, then the officer concerned 
may decide the matter behind the back of the person іп whose name a 
property stands. 


An adjudication of a | question of benami may involve complicated 
questions of law and fact. A decision’ thereon. may have serious 
consequences not only for the raiyat whose ceiling area is being 
determined but also for others who may not be heard by the Revenue 
Officer. It is difficult to hold that the Revenue Officer is authorised to 
adjudicate any such questions of title and possession without there being 
any prescribed procedure for doing so. 


Generally, the question’ of -benami- is regarded as a civil dispute. 
In the absence of any distinct ог unequivocal enactment in that respect, 
ethe jurisdiction of the Civil Court cannot be said to have been taken 
away impliedly. When there is по express reference of it in the Act, the 
. Court is competent to hold that the.Legislature has not given any 
authority to the Revenue Officer to decide the question of benami in 
relation to transactions effected prior to 7.8.69-and that the Civil Court's 
jurisdiction has been barred thereby. In other words, a clear and 
unambiguous provision .is necessary to alter the established principle of 
aw relating to benami transaction. 


In the instant case, in the absence of any clear and unambiguous 

` language in the-provisions contained in.Chapter IIB of the Act, it is not 
possible to hold that by implication, the Revenue Officer has been given 
the jurisdiction to decide questions of benami and to enquire about the 
bona fides of transactions which took. place before 7.8.69. If such an 
implied power be recognised, then, the Same;would'also have the effect of 
imposing’ by ‘implication new obligations upon the transferor and the 
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‘transferee in respect of transactions effected -priod to 7th August, 1969. - 
It would also affect private rights in respect of transfers and partitions- 
made prior to 7.8.69. Hence, neither the Revenue Officer nor the 
Additional District Magistrate who acted as the Appellate- "Authority . Һаа 
jurisdiction to decide the question as to whether the gift in ‘question as - 
. made by the petitioner in favour of his eldes¢ son was acted upon or not. 


It appears that both the Revenue Officer as well as the Additional 
District Magistrate relied upon a report of an enquiry held by another 
officer. The saíd enquiry was held behind the back of the petitioner and 
the petitioner had no opportunity to challenge the correctness of the said 
enquiry report. Thus the authorities concerned committed a. jurisdictional. 
error by placing the burden of proof upon the petitioner to. .establish that 
. the gift as made by -him in 1964 in favour of his eldest son was not a 
paper transaction, It further appears that neither the Revenue Officer nor 
the Additional District Magistrate recorded. any finding regarding 
. purchases of.land made by the said eldest son: by registered Kobalas from. 

-third parties. At the same time, the land so purchaséd-by that eldest: son 
from third parties were taken into. consideration for determining the 
ceiling area of the land of the petitioner. The. petitioner’ s eldest son in, 
whose name the lands in question stood, was not given any notice. or 
opportunity of hearing either by the Reverie one or by the’ Additiénal 
District -Magistrate. Р А 


4 


Chapter IIB of the West Bengal Land Réforms Act, 1956, does" not 
contain any express provision conferring authority or jurisdiction upon 
. thé Revenue Officer to determine whether the raiyat is thé “real owner of 
a particular plot of agticultural land which stands in the name of another М 
‘person, Thus, there. is no express provision in the Act for: holding - an. 
enquiry for the purpose of-determining thé question as to whether алу, 
transfer of such land made prior to 7.8.69 was a bona fide and real or: 
fictitious, sham or benami transaction. Therefore, while considering the 


return submitted by a raiyat under section 14T of the Act, the Revenue . - 


„Officer has not been карел. empowered to ` determine questions . 
_ of benami. - 3 [ure | 


‘It’ appears that section 14P has been inserted in | the Act by thé . 
Legislature with a purpose a device to prevent avoidance of changes 
brought about by incorporation of Chapter IIB in the parent Act. 
Therefore, .regardness of their bona fides, all partitions. effected ог 
transfers of agricultural land made alee: 7.8.69 are to be dgnoted by: 
the State. ` , А ә к E 


? 


In case dt be held that ‘the Reveiiüe Officer. "has jurisdiction to. 
determine the bona fides `of ‘the transfers “prior to 7. 8.69, then, the 
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Revenue Officer - would have, in “effect, the power to alter or add tp the 
provisions of sections 14K and 14P-of the Act. But as both of them are 
deeming provisions, it would not legitimate to enlarge their scope beyond 
what is warranted „by те actual words used in sections HX (с) and I4P 
of the Áct. Tee ә 
True it is that the , Revenue Officer under section 14S read with 
‘section 14T of the Act is-requiréd to deterüíine the total area of 
agricultural land ‘Keld’- or. ‘owned’ by a raiyat. Generally the Revenue 
Officer has. to proceéd on :the basis of entries in the finally published 
record of Tights, registered deeds and decisions of the Court binding upon 
“the State, which . tay be produced before him; He has not been vested 
- with powers to adjudicate complicated questions of title and to undertake 
enquires ‘into bona fides of transfers: made -on 7.8.69 or earlier. 
Section 57 of the Act has only conferred upon n him some.and not all the 
Donets of.the Civil Court; |. - >: - 

E calculating ‘ihe ‘ian area. of 1 the tands of the petitioner, the 
` Revenue Officer committed _a jurisdictional error-in taking into account 
the lands of one Lichu Bala who held the same as a life-estate-holder. 
A raiyat*is the owner of his holding, - under section 4(1) of the West 
Bengal- Land: Reforms Act, 1956. . The instant Actin relation to the 
ownership has. put a greater emphasis on possession rather than on 
domirium ie; the absolüte right to a thing. Therefore, for calculating 
` the ceiling area, the" pérson: who has a life-estate at the date of the 
commencement of Chapter IIB of the Act, ought to be treated as owning 
the land and ‘the person who Has the vested rémainder not having the 
present possession Of: such land.cannot be regarded as the owner of the 
land which is being: actually 'enjoyéd by a person having a life-estate 
therein. During ‘the’ life-time the. person having a life-estate has a right 


., tov excludé -from possession others including the person upon whom the 


- property would ultimately devolve’ on termination of the life-estate. 
When. the holder of ? a life-estate ‘will’ die, the vested remainder man will 
acquire full -ownership and then all the provisions of Chapter IIB of the 
Act -relating to ceiling. on holding shall apply to such land.. Any ‘other 
view would of such "vested remainder man cause serious hardship and 
anomaly. ‘In аг given: case the'life-tenant may own less land than the 
ceiling..area whereas, the person who.has the vested remainder may own 
land in excess of.the ceiling area. ‘If the land which is subject to a 
life-estate is treated as the land of such à vested-remainder-man, .then the 
latter may ‘surrender the land and thereby the interest of the life-tenant 
would. also- vest.: For the aforesaid reasons it'is held that so long as 
Lichu Bala remains alive and continues to be a life-tenant of the.land 


t. 
NI 
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gifted to her, the said land cannot be lawfully taken into account for 
calculating the ceiling area applicable to the petitioner.- ? 


Cases referred to :— 


` (1) Sasanka Sekhar Maity & Ors. v. The State, AIR 1981 SC 522 
(2) Meenakshi Mills Ltd. v. Commissioner of Income Tax, AIR 1957 
SC 49 
: (3) Bhim Singh v. Kan Singn, AIR 1980 SC 727 
(4) Kutubbuddin Ahmed v. State of West Bengal, 1981 Cal HC 154. 


Р. B, Saha and S. Biswas -for Petitioner 
Mrs. M. Gupta UO wan for Respondents 
The judgment of the Court was as follows. :— 


Being aggrieved by the order of the Additional District Magistrate 
(L. R. O.), Midnapore dismissing his appeal preferred against an order: 
of the Revenue Officer, Garhbeta under section 14T(3) of the West: 
Bengal Land Reforms Act, 1956, the petitioner filed this writ application. 
Notices have been served upon the respondents and they have appeared 
to oppose the application. 


2. Two principal questions arise, for determination. While 
conducting a proceeding under section 14T of the West Bengal Land. 
Reforms Act, 1956; whether the Revenue Officer has any jurisdiction to 
decide the bona fides of a transfer made before 7th August, 1969. In 
other. words, can the Revenue Officer lawfully determine whether a 
transfer made by a.raiyat on 7th August, 1969 or an any earlier date was 
a benami transaction and also can he enquire as to whether a land 
purchased from a third party prior to 7th August, 1969 in the name of 
ai son was really made on behalf of the raiyat himself. Second point 

; when another person has a life-interest in a plot of land and the 
salvat has a vested remainder therein, whether for purposes of 
sections 14S апа 14T of the West Bengal Land Reforms Act, 1956, the 
raiyat, who has only vested remainder, can. be considered as owning 
the said’ land which is in possession of a holder. of life-estate. 


3, The petitioner has alleged that “by two registered deeds 
respectively dated 29th September, 1950. and 2nd August, 1950 he had 
gifted life-estate in favour of his brother's widow, Lichu Bala,in respect 
-of 82 decimals and 95 decimals of land. After Licht Bala’s death, the 
said properties are to revert back to the petitioner. On 7th August, 1969 
Lichu Bala was alive, and she is still alive. According to the petitioner, 
Lichu Bala continues to be in possession of the properties: gifted to ‘her 
for life and during R. S. options the said land had been recorded in 
her name. - - "8 festo 
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| 4. On 7th August, -1964 the petitioner. by a registered deed had 
gifted away about 8.98 acres of agricultural land to his four sons, Sachi, 
Sarasi, Bansi and Tapan. Each brother thereby obtained 2:24 acres of 
land. On the said date of the execution of the said deed, all the donees 
were minors. · Sachi who -was born on 8th April, 1947 had attained 
majority before 15th February, 1971. Before 7th August, 1961 Sachi, 
_ the eldest son of the petitioner, by registered Kobalas had purchased in 
his own name 3 83 acres of land from third party vendors. On 15th 
February, 197! the West Bengal Land Reforms (Amendment) Act, 1971 
came into force. Orr the said date, according to the petitioner, his 
family consisted of ten persons, i.e., Sachi, the eldest son of the petitioner 
had | attained majority before 7th August, 1969 and he was holding 
about 6.07 acres of land. Не -was not. a member of the petitioner 
family within the meaning of section. 14K, clause (c) of the West Bengal 
Land Reforms Act.” The petitioner had alleged that he owned about 
14°74 acres of non-irrigated land. But the Revenue Officer has held that 
the petitioner's lands were irrigated lands. Ido not propose to decide 
this question because" I have decided to remit the case for fresh 
adjudication. The petitioner would be at liberty to raise the said 
question at the time of the re-hearing of the matter. 

5. Thé petitioner who claimed that the land owned by him and 
his family was below the ceiling area did not submit any return under 
section 14S of the West Bengal Land Reforms Act, 1956, The Revenue 
Officer, Centralised Camp, Garhbeta himself started Case No. 36 of 
1980 under section 14T(3) ,of the West Bengal Land Reforms Act, 
inter alia, by taking into consideration the area of land held by Sachi, 
major son of the petitioner and the land.held by Lichu Bala and holding 
that the petitioner and his family owned land in excess of the prescribed 
cgiling. On 17th July, 1980 the Revenue officer rejected the prayer made 
on behalf of the petitioner for adjournment and ex parte disposed of the 
case. The Revenue Officer purported to rely upon a local enquiry report 
and held that the petitioner was in possession of 1245 agres of ‘land 
gifted by.him by favour of his sons, including Sachi in the year 1964. 
The Revenue Officer. held the gifts made in favour of the petitioner's 
sons including Sachi, were mere paper transactions. Hence the Revenue, 
Officer took the said lands into, account and found that on 15th July, 
1971 the petitioner's family consisted of eight persons including his eldest 
son, Sachi. The Revenue Officer held that the petitioner was entitled 
. to retain 16°06 acres of irrigated agricultural lands as per Annexure 'B' 
to the order sheet and excess 5:09 acres of land would vest as per 
Annexure ‘C’ to.the-order sheet of the case. | cas 

6. The petitioners,: being aggrieved thereby preferred Revenue 
Appeal No. 114 L.R. of 1980-81. On 16th December, 1982 the 


K . Jand which i is fo. vest in the State. - 
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' Additional District. Magistrate(L:R.), Midaápore, ‘dismissed the -said Ds 
.appeal.. Thereafter, the petitioner has filed the "instant writ application ^ 


. which bas been heard as а contested one. ix "n 


SEM `7, The heading of ‘Chapter-IIB. ur the West. Bengal Land "Reforms 
Act, 1956 i is "ceiling on .holdings". In “other words the ‘said Chapter 
. contains provisions relating to the extent af land. which a raiyat shall be- 


entitled to own (vide section 14X(a) of the Act}. On and from ` the date ` 


of commencement of the provisions ,of {ће said "Chapter (i.e. ‘15th 


February, 1971) по -raiyat is entitled to’ ewn in the^ aggregate -land v in > 


7 excess of the ceiling area applicable to him (vide .section- 14L of - the . 
|. Act): On the commencement of. the provisions of Chapter-IIB and . land - 


owned by a raiyat in excess-of the ceiling area spplicable to him shal ` 
according to section 14S(1) of the, Act, west in the State free from alt 
encumbrances. Every raiyat ‘owning land i im: excess “of the ceiling: area 


- has a duty under section 14T(1) of the Act, to furnish a return, "in the | 


prescribed form, of lands which he proposes fo retain within: the. ceiling: - 
area applicable to-him and also: the land which is in, the excess of the 
_ ceiling area. The Revenue ‘Officer may determine, under section 14T - (3) 

cf the Act, the extent of land- which.i is:to vest in the, State, cither on the - 
` receipt of such a return от оп “his . own, , motion. The ‘Revenue Officer 


. under sub-section (3A) of section 14T has been given power to revise an; 


“order passed. under. section. 14T(3) and. to determine. afresh - the extent of: 


pi ке i 


8. ` Chapter-IIB of the West Bengal Jand- Reforme Аа, 1956 does. 
Е not contain any xpress provision ‘conferring authority ‹ Ог jurisdiction 


upon the Revenue- Officer to determine: whether a raiyat is the real owner E 


` of any agricultural land which stands in tlie name of- his adult son or any - 
^ other person. Thus, there is по express ‘provision in- the West: Bengal 
Land Reforms Act for an enquiry to determine whether any transfer `. 
. made prior to 7th August, 1969 was a. bena fide and“ real or- fictitious, - 
.. Sham or benami. It may be noted ‘that - the State Government,. under 
` section’ 5(А) of the West Bengal Estates Acquisition Act, 1953 was empo- 


“wered to hold ап enquiry for finding whether transfer of any land made :; 


by an intermediary between 5th May, 1953. and. the ‘date of vesting- 
under said Act was not bona fide. If after enquiry under. seetion - XA) 
of the West Bengal Estates Acquisition Act, 1953 a transfer Was found not 
bona fide, such transfer stood concealed without affecting’ any right- which 
the transferor or the transferee may otherwise have against’ cách other. 


No provisions similiar to-section 5(A) of'the West Bengal’ Estates Acqui- А 


sition’ Act, 1953 has been inserted in Chapter-IIB. of the West Bengal 
Land Reforms Act, 1956.. Therefore, it is nécessary 40 decide whether 


in determining the extent of the land which may vest in the State under. Mu 
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section 14S of the West Bengal Land Reforms Act, 1956 the Revenue 
Officer has been given by. implication power to decide questions of 
benami ownership. and also about the bona fide of any transfer of agricu- 
Itural land made on 7th August, 1969 or on any prior date. 


9, Having given my anxious consideration to the matter. I 
hold that, while considering a return under section 14T of the West 
Bengal Land Reforms Act, the Revenue Officer has not been impliedly 
empowered to decide questions of benami, 


10.. It is comon knowledge that many of the enquiries held under 
section 5(A) of the West Bengal Eatates Acquisition Act, 1953 became 
subject-matter of protrected litigation resulting in delay in effecting land 
reforms. Instead of providing for similar enquiry into bona fide of 
transfers made: prior to the ‘date of commencement of Chapter IIB of 
the West Bengal Land Reforms Act, 1956, the Legislature has inserted 
section 14P in the said Act as a device to prevent avoidance of changes 
brought about by Chapter IIB of the Act. Therefore, regardless of 
their bona fide, all partitions effected or transfers of agricultural 
lands made after .7th August, 1969 are to be ignored by the State. 
Further, Chapter ПВ of the West Bengal Land Reforms Act, 1956 
has treated the “family” as defined in clause (c) of section 14K of the Act 
as the unit for the purpose of determination of the ceiling areas of land 
retainable by a raiyat, (Vide observations i in paragraphs 46 to 49 of the 
Supreme Court decision in. the case of (1) ‘Sasanka Sekhar Maity and 
Ors. v. The State, AIR 1981 SC 522). Thus, even in case after 7th August, 
1969 a raiyat had bona fide transferred his lands by sale, gift or otherwise 
or had made partition of his lands, the said transferred lands would be 


taken into account as if ше lands had not been transfėrred -or 
раш, ` - : 


11. While determining the total area of land which a raiyat 
shall be entitled to hold under section 14T of the Act, the Revenue 
Officer would take into consideration not only the land owned by the 
raiyat himself but also the lands held by all persons who are members of 
the raiyat's family as defined in section 14K(3) of the West Bengal Land 
Reforms Act and also the lands which he might have transferred after 
7th August, 1969. The “family’” as defined in section 14K(C) of the West 
Bengal Land Reform Act, 1956 is deemed te consist of :— 


(i) himself, his wife, minor sons, unmarried daüghther, if any. 


— (Qi: his unmarried adult son, any “who ‘does not hold any land 
as a raiyaf. 
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(iii) his unmarried adult son, if any where neither such adult 
son nor the wife nor any minor son or unmarried daughter of such adult 
son holds any Jand as a raiyat. 


2 (iv) pre-deceased son's widow subject to similar qualifications 
as in the case. of married adult son. 


(v) minor grand-son or unmarried grand-daughter of any of 
his pre-deceased son who do not hold any land as raiyat. 


12. An adult son who hólds any lands as a raiyat, according to 
above definition of “family” shall not be deemed to be a member of 
the family ofa raiyat. Ап adult son holding land would be entitled to 
retain his won lands up to the prescribed ceiling. In case it is held that the 
Revenue Officer has jurisdiction to decide the bona fide of transfers made 
prior to 7th August, 1969, then the Revenue Officer would have, in effect, 
power to alter or add to the provisions of sections I4K(1) and 14P of the 
Act. But both of them are deeming provisions and it would not be 
legitimate to further their scope beyond what is warranted by the actual 
words used in sections 14K(c) and 14P of the Act. 


13. Unless proved to the.contrary, title to an-agricultural land 
passes in favour of the transferee upon execution of the deed of transfer 
which is registered in accordance with section 5 of the West Bengal 
Land Reforms Act, 1956. Similarly, there is a presumption of correctness 
of entries contained in a finally published Record of Rights. The 
burden of proving that the apparent state of affairs is not real is upon 
the person who alleges'that the transferee mentioned in a transfer deed 
is a benamdar of some one else. Similarly, one who challenges the 
correctness of a record has to rebut, presumption of correctness attaching 
to the said Record. 


14. No doubt, the Revenue Officer under section 14S read with 
section 14T of the West Bengal Land Reforms Act is required to 
determine the total area of agricultural land ‘held’ or ‘owned’ by a 
raiyat. The Revenue Officicer has to generally proceed on the basis of 
the entries in the finally published records, registered deeds and decision 
of Court binding upon the state which might be produced before him. 
He has not been vested with power to adjudicate complicated questions 
of title and to undertake enquiries into bona fides of transfers made on 
7th August, 1969 or earlier. Section 57 of the West Bengal Land Reforms 
Act has conferred upon him only some, and not all the powers of Civil 
Court. | 


15. There is no ‘provision for fling, “pleading”. (i.e., plaint and 
written statement) in a proceeding under section 14T of the West Bengal 
Land Reforms Act. In such a proceeding, there is also no provision for 
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hearing any person other that the raiyat whose ceiling area would 
be determined. The West Bengal Land -Reforms “Act, 1956 or the 
Rules, do not lay down that a transferee from a ralyat shall be given 
notice of a proceeding under section 14T of the Act or that he would be 
given opportunity of the hearing before the Revenue Officer. If the 
implied power of the Revenue Officer to decide the bona fide ОЕ a transfer 
is conceded, then the officer might decide behind the back of the person 
Whose name a property stands. ` ^. | x 


| 16. The word “Benami” is used to denote two classes of transac- 
tions which differ from each other in their legal character and 
‘incidents. In one sense, it signifies a transaction which is real Such a 
sale is genuine but the purchaser is.a benamdar of another person. The 
benami is also occasionally used to tefer to a sham transaction as for 
example, when a purports to execute a deed of transfer without intending 
that his title should cease or pass to the ostenasible transferee. In the 
former class of transaction the enquiry is made to find out who paid 
the consideration for the transfer. In the latter class of cases when the 
question is whether the transfer is genuine or sham, the point for 
decision would be not who pald consideration but whether any considera- 
tion'was paid (see іп (2) Meenakshi Mills Ltd. v. Commissiner of Income 
. Tax, AIR 1957 SC 49 (3) Bhim Singh v. Kan Singh, AIR 1980 SC 727). 


- 17. An adjudication of the question of . benami may involve 
. complicated questions of law and fact and a decision thereon may have 
serions civil consequence not only for the raiyat whose ceiling area is 
being determined but also for ‘others who may not be heard by the . 
Revenue Officer. Iam not prepared to hold that the Revenue Officer 
‘is authorised to adjudicate such questions of title and possession without 
„ there being any prescribed procedure for doing so. G. N. Ray, J. in 
(4) Kutabuddin Ahmed v. State of West Bengal, 1981 Calcutta High Court 
Notes 154 at page 260 (paragraph 8) has, inter alia, held that under 
Chapter IIB of the West Bengal Land Reforms Act the Revenue Officer 
cannot usurp the function of Civil Court, and investigate complicated 
questions of title, e.g., whether a document was vitiated by fraud or 
misrepresentation, whether it was never intended to be acted upon. 
According to the learned Judge when on the face of it the registered 
deed shows that-a transfér had been* effected the Revenue Officer is to 
proceed on the.basis of such title. ME 
18.. There is another aspect ‘of the matter. . Section 14X of the 
West Bengal Land Reforms Act deprives the jurisdiction of Civil Court 
_ to decide or deal with any question or to determine any matter which by 
, or under Chapter IIB of the West: Bengal -Land Reforms Act, 1956 is 
required to be decided or dealt with or to be determined by the Revenue 
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Officer or other authority specified therein and no orders passed and 
proceedings commenced under the provisions of Chapter IIB can be 
called in question in Civil Court. Section 14X thus ousts the Civil 
Court’s jurisdiction only in respect of the aforesaid matters. The 
question of benami is ordinarily matter ofcivil dispute. In the absence 
of a distinct or unequivocal enactment, the Civil Court’s jurisdiction to 
entertain a suit on the question of benami cannot be said to have been 
impliedly taken away when there is no express mention in the West 
Bengal Land Reforms Act, the Court ought to hold that the Legislature 
has given no authority or jurisdiction to the Revenue Officer to determine 
questions of benami in relation to transfers made before 7th August,. 
1969 and Civil Court’s jurisdiction has not been barred thereby. A clear 
‘and unambiguous provision was necessary to alter the established 
principle of law relating to benami transactions. 


19. Craies on Statute Law in Part I, Chapter 7 (7th Edition), has 
pointed out that the said rule of construction by implication cannot be 
applied in the following cases and express and unambiguous language 
would be absolutely in dispensable in statute passed for the following 
purposes :— 


a) act imposing a tax or charge, ` 

b) conferring right, 

c) imposing new obligations, 

d) taking away public or private rights, 

e) to alter a clear principle of law-and, 

f) to add or to take away jurisdiction from the superior Court. 


20. In the instant case, in the absence of any- clear and 
unambiguous language in the provisions contained in Chapter IIB of. 
the Act, I am not prepared to hold that by implication the Revenue 
Officer has been given right to determine questions of benami and bona 
fide in respect of trnasactions which took place prior to 7th August, 1969. 
If such implied power is recognised, the same would also have the effect 
of imposing by implication new obligations upon the transferor and the 
transferee in respect of transactions effected prior to 7th August, 1969. 
The said provision would also affect private rights in respect of transfers 
and partitions made prior to 7th August, 1969. Accordingly, i am not 
prepared to accept the interpretation which would confer by implication 
jurisdiction upon’ the Revenue Officer to decide the above questions by 
taking away jurisdiction of Courts. 


21. I accordingly conclude that neither the Revenue Officer nor 
the Additional District. Magistrate, who acted as the Appellate Authority 
had jurisdiction to decide whether the deed of gift made by the petitioner 
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ia favour of. his dew: “gon, Sachi Was . acted upon or not, The said 
decisions were also vitiated by other errors of jurisdiciion. Both the 
Revenue Officer and the Additional: ‘District Migistrate purported to realy 
upon the report of an equiry by another officer. The said enquiry - was 
held behind the back’of the petitioner and the petitio ner had no oppor- 
. unity to challange the correctness:of the said report. The authorities com- 
mitted “juriscitional error by placing the burden proof upon the petitioner 
.to estab lish that gift made by him the year 1964 in favour of his elder 
*son, Sachi, was not a paper transaction. - Neither the Revenue Officer 
nor the Additional District Magistrate recorded any finding regarding 
purchases made by Sachi by registered 'Kobalas from third parties. At the 
same time the said land purchased by. Sachi from third parties were taken 
into consideration for determining the ceiling area of the lands of the 
petitioner. The petitioner’ s eldest son, Sachi, in whose name the lands in 
question stood, was not given any notice or opportunity of hearing either 

, by the Revenue Officer Or by the даша! District Magistrate. 


22: In calculating the сс area of land of the petitioner, the 
Revenue Officer committed jurisdictional error in taking into consideration 
the lands "which were held by Lichu Bala as a-life-estate holder. Sub-section 
(1) of section 145 of.the West Bengal Land ‘Reforms Act has, inter alia, 
-provided that any land owned by. a raiyat in excess of the ceiling area 
applicable to him shall vest in the State. - - Sub-section (1) of seetion 14T 
of the Act uses the expression “every raiyat owning land in excess of the. 
ceiling area. shall furnish to the Revenue Officer......... a return”, A 
raiyat is the owner of his holding. according to section 41) of the West 
Bengal. Land Reforms Act. The expression *own" and * “ownership” do 
* mot only mean absolute of full ownership having Tight to possess, right 
to alienate and indeterminate in duration and résiduary in character (vide 
Salmond on Jurisprudence, 12th Edn.; Chapter VIII). But these expression 
“own” and “ownership” also refer to fragmentation of ownership by way 
of co- -ownership and a]$o ownership Which is split between several persons 

on the temporal plain. When a life-estate is carved out of full owner- 
ship, then in the wider sence the person having the life-estate "who is 
vested in possession and the remainder-man vested not in possession but 
in intérest, both may: be considered as owners of the land-in question. 
The West Bengal Land- Reforms Act in relation to the ownership puts 
greater. emphasis on possession- than, on dominium, i i: e, the absolute 
right to a thing. Therefore, for the purpose of calculating the ceiling 
area person who-has lifé-estate at the- daté of the commencement of the 
said Chapter ПВ of, the West Bengal Land -Reforms Act ought to be 
considered as owning the land and the other person who has vested 
- remainder not having any present ` possession cannof be treated as 


% 


70 Sambhunath Pal v. State of West Bengal [1983 (2) CLJ 


the owner of the land which is being enjoyed by a person 
having  life-interest therein. During. his life-time . person. having 
life-estate has a right to- exclude -from pessession others including 
the person upon whom the property may ultimately devolve on 
the termination of the life-estate. When the holder of the life-estate 
would die, the vested remainder man weuld acquire full ownership 
vested im both possession and interest, then all the provisions of Chapter-: 
IIB of the Act relating to ceiling on holding shallapply to such land. 
Any other view would cause serious hardship and anomaly. In a. 
given case the life-tenant may own land less than the ceiling area 
whereas the person who has vested remainder may own lands in -excess 
of the ceiling area. If the land which is subject.to a life-estate is treated | 
as the land of such а vested remainder man, then the latter, might 
surrender the land and thereby the interest of the life tenant would. 
also vest. For the foregoing reasons, I conclude that so long as Lichu 
Bala remains alive and continues to be a life-tenant of the lands gifted 
to her the said lands cannot be lawfully taken into account for calculat- 
ing the-ceiling area applicable to the petitioner. | 2 


23. Iaccordingly propose to set aside the erders passed both by 
the Revenue Officer and the Additional District Magistrate and to remit ` 
the case for fresh disposal by the Revenue. Officer im accordance with . 
law. After remand, in determining the ceiling area, the Revenue Officer 
will exclude lands owned by Sachi and alse the lands in respect of which 
Lichu Bala has life-estate. If the petitioner contends that his lands are 
non-irrigated lands, said question would be decided according to law 
before the Revenue Officer determines the extent of the land which the 
petitioner is entitled to retain and the extert-of land, if any, which is to 
vest in the State. И р i | 


І accordingly allow this- application and quash the orders 
under section 14(3) of the West Bengal Land Reforms Act passed by the 
Revenue Officer and also the appellate order of the. Additional District 
Magistrate, (L.R.) Midnapore in Rev. Appeal No. 114-L.R. of 1980/81. 
I command the Revenue Officer to again hear and dispose of in accordadce 
with law the aforesaid proceeding under section 14T of the West Bengal 
Land Reforms Act. I make it clear that Iam leaving open the question 
whether the petitioner is the real owner and his son Sachi, is -his 
benamdar in respect of the lands which stand in the name of the latter. 
The said question if necessary may be. hereinafter adjudicated in any 


other suit or proceeding according to law. > 
Е N. C. S. s DEL. - . E 
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{ CONSTITUTIONAL WRIT JURISDICTION ] 
Before Mr. Justice Bankim Chandra Ray 
Decision: July 26, 1983 


Dr. Bani Kumar Sarangi - me © «+. Petitioner 
n Versus 

-Jyotirmoy Basu, General Manager ` 

Calcutta Telephones & Ors. { Co... Respondents" 


Telephomes—Service line disconnected by  concemed authority 
` arbitrarily—Payment of all bills by petitioner averred im writ petition— 
Ipcoavenience cause by discontinuance of such essential service—Petitioner’s 
remedy for restoration of service, whether availgble to writ petitioner— 
Whether prior intimation of proposed disconnection of telephone line is to be 
Served upon person concerned ? . | 

The writ petitioner is a medical practitioner. It has been averred 
in the writ petition that his telephone live had been disconnected 
arbitrarily by the telephone authorities for по fault of his as are telepbone 
bills had been paid upto-date. He however prayed for immediate 
restoration of his telephone connection. 


HELD: The telephone authorities are hereby directed by a mandate 
fo restore, the telephone connection of the petitioner within 24 hours from 
the date of receipt of the instant order by the telephone authorities. 


A question incidentally arose for consideration as to whether before 
issuing any order of disconnection of the telephone line of a consumer, any 
warning notice is to be served on the said consumer intimating him that his 
telephone . connection would be disconnected if any bill remaining unpaid be 

‚ not paid within a reasonable time. - 
Petidoner appeared in person. _ - 
Rathin Das 7 vss for Respondents (Telephones) 


The judgment of the Court was as follows :— 


Let this application appear at the top of thelist on 2.8.83. In the 
mearitime, the Calcutta Telephone Authorities are directed to show cause 
why penalaction by way of damages should not be levied against the 
telephone authorities for acting arbitrarily and injudiciously in 
disconnecting the telephone connection of the petitioner, being telephone 
number 44-6789 at 98B, C.I.T. Road, Calcutta-14, when it appears from 
the averments made in the writ. application that the last bill that was 
served on him was duly paid by him. . The telephone authorities are 
further directed, particularly the authority who is responsible for making 
the irresponsible order of "disconnecting the telephone connection -of a 


*Inre: Dr. Bani Kumar Sarangi - 


72 Sisir Kumar Arnab v. Nitibrata Ghosk Dastidar (1983 (2) CE3 


doctor, to be present before this Court on 2nd August, 1983 at 
10.30 A.M. and to satisfy this Court why he has passed such am 
irresponsible order and whether before issuing such an order for 
disconnecting the telephome line any warming notice was served on the 
doctor (the petitioner in this matter) intimating him that his telephone 
connection will be disconnected if any bill remaining unpaid be not paid 
- within 48 hours оғ 72 hours _ 


2. In the meantime the telephone authorities are directed by а 
Mandate to restore the telephone connection of the petitioner within 
24 hours from. the date and time ef receipt of this order. > ; 


_ Let this order be sent to the telephone authorities by special 
messenger forthwith by the office of this Court. 





Р.В. p 
[ CIVIL REVISIONAL. JURISDICTION j 
Before Mr. Justice Nani Gopal Chaudhuri 
- Decision: July 15, 1983 | 
t sir Kumar Arnab & Ors. І -.....Petitioners - 
. Ver stes : tl 
Nitibrata Ghesh Dastidar & Ors. ^... Opposite parties? 


Code © Civil Procedure, Order 43, Rule 1(г) — Appeal against 

injanction order— Appellate Court has power to stay injunction order passed 

“by the trial court—Stay of injunction order when both parties are before the 
Court proper, if. 


Munsif on an application for temporary injunction under Order 39, 
Rule 1, Civil Procedure Code restrained the defendant club from plying 
on the suit property on which under the order of the Munsif the 
Rathjatra could be held from 5th July to 19th July. Defendant appealed 
on July 4, 1983 and simaltaneously filed an application for stay of the 
order of temporary infunction on serving a copy of the stay petition on 
the plaintiff who had filed a caveat and the District Judge fixed 6.7.1983 ` 
for hearit g the.appeal On 11.7. 1983 stayed the operation of order of 
injunction although both parties were before the Court. Я 

‚НЕ р: (1) The Code of Civil Procedure does not Ар or | 
implicitly confer on Appellate Court entert: ling appeal under Order 43, 
C ivil Procedure Code power to pass. ‘stay order regarding an: order impugned 
in “appeal. i - : 


a 


*Civil Order No. 1760 of 1983. ё. +з ш 
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(2) When both the parties were before the Court, District Judge 
should have disposed of the appeal with expedition in view of the emergency 
instead of staying the operation of impugned order. 


Pramodranjan Ray and Sachchidananda Mitra Jor Petitioners 
Barun Kumar Roy Choudhury : ...... for Opposite parties 


The judgment of the Court was as follows :— 


e This petition under section 115 Civil Procedure Code is directed 
against Order No. 5, dated 11. 7. 83 passed by the District Judge, Alipore 
in Miscellaneous Appeal No. 294 of 1983. By the said order operation of 
an order for temporary injunction embodied in Order No. 37 dated 1.7.83 
passed in Title Suit No. 285 of 1980 in the 1st Court of Munsif, Alipore, 
has been stayed. The antecedent facts may be stated briefly as follows :- 


` The petitioners, as plaintiffs, filed Title Suit No. 285 of 1980 praying 
for declaration and permanent injunction in respect of a plot of 
land, The plaintiffs alleged that by bringing their Rath on the 
disputed plot of, land every year they perform Rathajatra festival. 
There is no doubt that in the year 1981 the plaintiffs obtained an order 
of temporary injunction restraining the defendants from interfering 
with performance of Rathajatra on the disputed land by the plaintiffs. 
There was an appeal.against the order of the learned Munsif 
viz., Miscellaneous Appeal No. 500 of 1981 and it is alleged that 
the Appellate Court substantially modified the order of the learned 
Munsif. Bethat'as it may, this year when the suit was pending, 
the petitioners, as plaintiffs filed a petition for temporary injunction 
and the learned Munsif by Order No. 37 dated 1.7.83, after hearing 
the parties, ordered : Let there be the performance of Rathajatra from 
oth July to 19th July, on the suit property setting of the tents etc, 
and the defendant club is refrained from playing the that ground for 
the aforesaid period. 


2. Immediately the defendants filed an appeal, to be precise on 
the 4th July, 1983 the defendants filed an appeal in the court of the 
District .Judge, Alipore, and the appeal was numbered Miscellaneous 
Appeal No. 294 of 1983. On that very date namely .4.7.83 appellants filed 
a petition, supported by affidavit, praying for stay of the order appealed 
against till the disposal of the appeal. Copy of the petition was served 
on the respondents who had lodged a caveat. Hearing both the sides 
the learned District Judge fixed 6. 7. 83, for hearing the said matter 
permitting filing of written objection, if any, in the meantime. The point 
to note is that although the appeal was an appeal! under order 42, Civil 
Procedure Code and the parties were before the. Court, instead of hearing 
the appeal expeditiously the learned Judge proposed to hear the stay 
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application filed by the defendant-appellants. By the order impugned, 
passed on 11. 7. 83 the learned District Judge has stayed the operation of 
the order appealed against. He has observed, in the circumstances stated 
above, as the Ráthajatra festival has not yet began the operation of the 
impugned order is hereby stayed. 

3. It should be borne in mind that: the appeal is still pending. The 
order impugned as assailed before me on -the ‘facts and documents. I 
am not going to enter into those details. For the present, I will 
focus my attention only on a single point of law i.e., if an Appellate 
Court while entertaining an.appeal from an order of temporary injunction 
under Order 43, Civil Procedure Code can stay operation of the order. If 
the Appellate Court has no süch power the conclusion would become ines- 
capable that an order of stay passed is-an order passed in excess of juris- 
diction of the Appellate Court, Which would attract provisions of section 
115 of the Code going through Order 43, Civil Procedure Code, Ido not .. 
find any provision which authorise the Appellate Court to stay operation 
of an order appealed against. In this connection reference may be made to 
the provisions of Order 41, Rule 5, Civil Procedure Code, when an appeal 
is filed against a-decree the appeal does not operate asa stay of procee- 
dings under the décree and under the aforesaid rule the Appellate Court 
may, for sufficient reason, stay execution of the decree. It is very signi- 
ficant that similar powers have not been confered on an Appellate Court 
under the provisions of Order 43, Civil Procedure Code. The reason is 
not for to seek. Appeals under Order 43 can be héard and disposed of 
far more expeditiously than appeals from decrees. Further stay of 
operation of an order appealed against virtually amounts to pre-judge 
the appeal. In the present case I have already indicated that 
the parties were before, the learned District Judge when he 
passed the impugned order of stay. In the fitness or things the 
learned District Judge could hear the appeal itself. If his owh 
hands were full, he could have transferred the appeal to any other 
Court for speedy hearing and disposal. A mere reading of the order 
indicated that the order passed by the learned Munsif was operative 
for the period from 5th July to 19th July. So, it is undisputed that 
the appeal demanded early hearing. The learned District Judge perhaps 
could have the appeal heard expeditiously on 4th of July, 1983 when he 
actually passed the impugnéd order?" Instead . of doing that the learned 
District Judge passed the order of stay. Аз І have already indicated 
that the Code of Civil Procedure itself does not expressly or explicitely 
confer on an Appellate Coü;t'entertaihing appeal under Order 43 Civil 
Procedure Code power to pass order of stay regarding an order 
impugned in an appeal. Mr. Roy Choudhury on behalf of the opposite- 
parties, however, argues that Court was competent to exercise its power 
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under section 151, Civil Procedure Code. I cannot accept this contention. 
While the Appellate Court exercised its power under section 151 Civil 
Procedure Code such exercise of power was in conflict of his power as an 
Appellate Court. It may be that after hearing the appeal the Appellate 
Court might be inclined to upholdand confirm the order appealed against, 
‘in that event their would be a conflict in the order of stay and the order 
to be passed after hearing-the appeal. The best course to avoid in such 
contingencies isto hear the appeal expeditiously without passing any 
order of stay. In the present case there was no bar to such hearing. 
Still the learned District Judge did not hear the appeal on merifs, rather ' 
passed the impugned order. I have not the slightest doubt that the 
order was passed by the District Judge in excess of his jurisdiction and 
as such is liable to be set aside. I have made no observation regarding 
the facts as the appeal is still pending. 


4. Inthe result, the application under section 115 Civil. Procedure 
Code is allowed on contest without costs, The order impugned, viz., 
Order No. 5 dated 11. 7. 83 passed in Miscellaneous Appeal No. 294 of 
1983 is set aside. The learned District Judge is directed to see that the 
appeal is heard as expeditiously as it is possible. The records called for 
be despatched forthwith. 


The certified copy filed be kept with the records. 
S. P. Т: 
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[ CONSTITUTIONAL WRIT JURISDICTION ] 


Ы Before Mr. Justice Bankim Chandra Ray 
Decision : ' August 3, 1983 


Sajder Rahaman ' з Petitioner 
| | Versus 
Election Officer & Ors, enn Respondents* 


West Bengal Panchayat (Election) Rules, 1974—Rule 64—Recount of 
votes—Mandatory statutory procedure. not, being followed—Effect— 
Direction for recounting of votes;-Bona fide attempt to challenge certain 
material irregularities in holding election in writ court instead of Sting 
election petition in appropriate forum— Whether petitioner cau ask for 
extension of time for filing election киче before prescribed authority— 
Interpretation. i 

* Civil Order Nos. 6637-38(W) of 1983, 6641-42, 6644 to 6655(W) of 
1983, 6053-54(W) of 1983, 6656-57(W) of 1983, 6639-40(W) of 1983. 
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Reading Rule 64 of the West Bengal Panchayat (Election) Rules, 1974 
_ it appears that it is incumbent upon the Presiding Officer who has counted 

the votes that as soon as any application "is made, complaining of not 
properly counting of the votes cast and praying for recounting of the ballot 
papers, he is to recount the same after affording a reasonable opportunity 
of hearing to the parties or their election agents and the objections are to be 
disposed of by making orders in writing recording reasons for accepting or 
rejecting such applications for recounting of votes. This statutory 
Procedure is mandatory and this procedure had not been followed in the 
instant group of cases. | , . 

It isa fundamental principle well-established that the right of 
representation is not a common law right but a statutory right and the 
remedy as provided in the statute has to be made available in case of breach 
of such right, if there be any. In consideration of the facts and 
circumstances of the three specified writ applications and in consideration 
of the fact that in those three cases, election petitions had already been 
filed when the petitioners had made applications for interim injunction 
which were granted by the- tribunal, namely, the Munsif and which came ир 
ultimately before this Court in applications under Article 227 of the 
Constitution of India were set aside on the ground that sub-section (8) of 
section 204 of the West Bengal Panchayat Act, 1973 prohibits the grant of 
injunction, those writ applications were summarily rejected. . 

Itappears that two writ applications were bona fide filed in this Court 
invoking writ jurisdiction under an erroneous impression and the petitioners 
therein did not ayail themselves of the remedy as provided under the statute. 
In consideration of the facts and circumstances of those two cases, this 
Court deems it just and proper to extend the period during which these 
applications were prosecuted with due deligence before this Court in 
counting the period of limitation in filing the elec‘ion petitions before ик 
‘appropriate forum. - 


Rabindra Nath Mitra, Biswanath Bajpayee 

and: Arun Prokash Chatterjee 

(Sr. Standing Counsel) EE ZZ m for Petitioners 
S. K. Acharya, ( Advocate General), : 

J. N. Haldar, Anil Krishna Mukherjee 

Amar Nath Banerjee and р 

Amal Kumar Basu Chowdhury ` vee fer State кашан 

The judgment of the Court was as follows :— 

The subject-matter of challenge in these writ applications is that 
though the petitioners immediately after, counting -made applications 
objecting to the Returning Officer in counting votes in accordance with 
the provisions of Rule 64 of the West Bengal Panchayat (Election) 
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Rules, 1974 and the Returning Officers did not consider and dispose of 
the objections after giving hearing to the.pétitioners and did not record 
any order whatsoever specifying the reasonsieither rejecting or allowing 
the petitions of objections. It appears from the provision of Rule 64 of 
the aforesaid Election Rules that it is incumbent upon the Presiding 
Officers concerned who have counted the votes that as soon as such an 
application is made complaining of. not properly counting of the votes 
and ‘praying for recounting of votes, he is to recount the ballot papers 
after giving a reasonable opportunity of hearing to the parties or to the 
candidates or their. Election Agents and objection petition have to be 
disposed of by passing orders in writing recording reasons for accepting 
or for rejecting such an application for recounting of votes. In these cases 

. the statutory procedure which is a mandatory one being not observed 
the learned Advocate General in his fairness has rightly pointed out that 
in view of the well-settled law that statutory rights are to be exercised in 
the manner laid down and omission to follow the procedure will render 
the order nonest and invalid in law. In these circumstances J direct the 
Returning Officer concerned who is respondent to produce all the ballot 
papers before the Registrar, Appellate Side in whose presence and also 
in the presence of the learned Advocate for the both partiés which are 
Kept in sealed cover will be opened after breaking the seal and will be 
counted and the result will be noted by the Registrar. This has to be 
done on a date, six weeks hence, i.e. on 14.9.83 and three days after the 
recounting is over, the Registrar will send-the result of the counting to 
this Court and this matter will appear on the fourth day for appropriate 
orders. This order will govern all such applications only where the 
similar allegations have been made. 


Re: C. О. No. 6649(W)|83, C. О. 6656-57 (W)|83 and 
' Re; Ranu Debnath 

2. Regarding these three applications wherein Mr. Dilip Kumar De, 
learned Advocate, appears I am not inclined to interfere in this juris- 
diction since there is a statutory remedy provided for by way of election 
petition before the tribunal, i.e., Munsif. It is well-settled that right of 
representation is not a common law right buta statutory right and the 
remedy provided for in the statute has to be followed in case of any 
alleged breach of such right. In these circumstances and more so because 
in these three cases election petitions have already been filed where, of 
course, applications for interim order were made which were granted by 
the tribunal, that is, Munsif and which came up ultimately before this 
Court in applications under Article 227 of the Conststution were set aside 
on the ground that section 204, sub-section (8) of the West Bengal 
‘Panchayat Act, 1973 prohibits’ the grant of an interim order, I do not 
think any ground for exercising my‘ discretionary jurisdiction in this 
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forunt. Їп that view of the matters these three applications are 
summarily rejected. 


. 3. Regarding other petitions in С.О. No. 6642(W)/83, C.O. No- 
6643(W)/83, С.О. No. 6655(W)/83, С.О. No. 6656(W)/83 and С.О. No 
6657(W)/83 where questions requiring investigation of facts about the 
election has been raised І am not tnclined to interfere in such application 
in view of the observations made in C.O. No. 6649(W) of 1983. 


Re: С.О. No. 6639(W){[8s and C.O. No 6640( W)]83. 


Mr. Manjuri Gupta and Mr. Mukti Moitra, learned Advocates are 
appearing in these two cases respectively where the petitroners have 
bona fide filed these two applications before this Court under a wrong 
impressfon and did-not avail of the remedy provided under the statute. 
Їп consideration of the facts and circumstances I deem it just and proper 
to extend the period during whieh {һе instant applications were 
prosecuted with due diligence before this Court in counting the perjod 
of limitation im filing election petition before the approgtiate forum. 
The applications are thus disposed. 


5. P. М. 


—— a ar 


х [ CIVIL APPELLATE JURISDICTION ] 
Before Mr. Justice Murari Mohan Dutt and Mr. Justice | 
Chandan Kumar Banerjee 


Decision : January. 12, 1983 


Ranu Sen Gupte & Ors. .--... Appellants 
: Versus i З 
State of West Bengal & Ors. ---.. - Respondents” 


Bengal Municipal! Act, 1932, section 564.— Constitutional validity— 
Áppointmeat of Committe, whether ultra vires— Orders of transfer of several 
midwives of the Health Department of Howrah Municipality, from one ward 
to another by such Committee, whether invalid— Whether such orders were 
made nrala fide— Interpretation, 


The appellants who were mídwives challenged the validity of the 
order of transfer made by the President of the Committee appointed by 
the State Government under section 56A of the Bengal Municipal 
Act, 1932. Incidentally, they challenged the constitutional validity of 
section 56A. They say that the Committee so appointed did not derive 
from such appointment any authority, to manage the affairs of the 


*First Miscellaneous Appeal Tender No. 855 of 1982. 
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municipality, Accordingly the impugned orders of transfer was bad. 
Moreover, the appointment of Committee was mala fide. The appellants 
obtained a Rule Nisi which was discharged in due course. Hence, the 
appeal. 


Appellant’s contentions: Section 56A does not provide for a 
guideline as to who will be selected as members of the Committee and 
how such selections and appointments will be made, it does not provide 
for a check or safeguard or remedy against any illegal appointment of 
persons to the Committee. Further the section does not specify any 
period of time during which the Committee may continue to manage the 
affairs of the municipality. It appears that by enacting section 56A, the 
Legislature has prescribed a double standard for administration of 
municipalities. 


HELD: Section 56A has not expressly laid down the qualifications 
of persons to be appointed members of the Committee. But in laying down 
the disqualifications for being members of the Committee, as in section 22 
of the Act, sub-section (2) of section 56A has, by necessary implication, has 
provided for the disqualifications of persons to be appointed members of the 
Committee. Thus section 56A has laid down a guideline as to who shall be 
appointed a member of the Committee. Such members are to be appointed 
фу the State Government in accordance with the provisions of section 56A, 
particularly in strict compliance with sub-section (2) thereof. 


Section 564 has been enacted with a view to avoiding any dead-lock 
arising out of circumstances mentioned therein. The Committee is appointed 
by way of a stop-gap arrangement to continue till a new body of 
Commissioners is elected as per provisions of the Act. Therefore, there is 
sufficient restrictions on the exercise of powers by the State Government in 
tegard to the appointment of the members of the Committee. 


There is no merit in the contention that section 56A does not specify 
any period during’ which the Committee will continue to administer the 
affairs of the municipality, for sub-section (6) of section 564A clearly 
provides that the members of the Committee shall hold office till the date of 
the first meeting, at which quorum is present, of the newly formed body of 
Commissioners after a general election of the Commissioners held under the 
provisions of the Act or any other land applicable to the area comprised 
within the municipality. 


It is difficult to accept the contention of the appellants that by 
enacting section 56A, the Legislature has prescribed a double standard, that 
is to say, some municipalities will be administered by duly elected 
Commissioners and some by the members of the Committee appointed under 
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section 564. The administration of the affairs of a municipality by the 

Committee is not a permanent affair ; on the contrary, it is an interim 

arrangement to continue till a body of newly elected Commissioners take ` 
charge of the affairs of the municipality. Such a legislation was necessary 

in order to meet the exigency of the circumstances mentioned im 

section 35 А. : 


aad 


It has been contended that such a situatfon could have been overcome 
by the appointment of an Executive Officer under section 674 of the Act. 
The contention is misconcieved,-for, under section 67А an Executive Officer 
could only be appointed dw ing the continuance of the Commissioners and not 
after the expiry of the term of their office. Moreover it is for the State 
Government to decide which procedure i$ will Dr &s laid down by the 
provisions of the Act. 


It is contended that the appointment of the Committee under 
section 364 was made mala fide. It has been alleged in the writ petition 
that the appointment was made solely for ihe purpose of. owing privilege 
on the loca! cadres of the constituents of the ruling partyin complete 
supersession of the democratic rights and asptriations of the rate-payers of 
the Howrah Municipality. Н is a mere allegation. No particulars have 
been given in support of it. So it would not be justified in embarking ирот 
an enquiry into the allegation. Accordingly this contention is not sustainable. 
P. K. Sen Gupta, B. С. Chakraborty and A. C. Das ...... for Appellunts ` 
Mukul Prakas Banerjee and Mrs. M. Chowdhury 

Sagan for Respordent Nos. 3 to 15 and 17 to 32 


A. P. Chatterjee (Sr. Standing Counsel) . 4 --- for Siate’ - 


The judgment of the Court was as follews :— 


. Dutt, J.: In this appeal the appellants, who were at the material 
time midwives in the Health Department of the Howrah Municipality, 
have assailed the propriety of the judgment of G. N. Ray, J. whereby the 
learned Judge discharged the Rule Nisi issued “оп the application of 
the appellants under Article 226 of the Constitution. Jn the writ petition 
the appellants challenged the validity of the order of transfer dated June 
3, 1980 passed by the President of the Committee appointed by the State. 
Government under section 56A of the Bengal Municipal Act, 1932, 
hereinafter referred to as the Act, to take charge of the administration 
of the affairs of the municipality. By the impugned -order of- transfer, 
the appellants were transferred from one ward to another within the 
municipality. ' : s 


2. At the hearing of the Rule Nisi; in assailing the PONDE order 
of transfer the appellants challenged the constitutional validity of section 
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56A which has ea аана. in 1 the Act: bj section 3 of the Bengal 
Municipal, (Second: Amendment) Act, . 1969. 1t was contended on 
behalf - of -the appellants that’ `аѕ section 56A was ultra vires the 
constitution, it was void: and, ` consequently, the Committee appointed 
under section 56A did not “derive from such appointmefit any authority 
‘to administer the: affairs of the" municipality. . It was, accordingly, 
. contended by the appellants that the impugned order of transfer was 
illegal. and void and should‘be quashed. ‘Further, it was contended that 
me ершш of the Committee was, mala fide. 


I 


E 


з. The learned Judge, after ‘considering the facts and circumstances 
of the case and the submissioris made on behalf of the parties, overruled 
. the above contentions ¢ of the appellants and, as stated already, discharged 
. the Rule Nisi. Hence, this appeal. Hs | : 


4. Section 56A, the, constitutional validity of which has been 
challenged before us, reads as- follows : — 


“56А. Appointment of Cómmittee | in: case of delay in forming 

, new body of Commissioners by reason of orders of Court or for other 

"Teason. (1).Where after the expiry of the term of office of the Commis- 

~ sioenrs ofa municipality under sub-section (1) and sub-section (5) of 

section 56, the State Government i is of opinion that by reason of the 

order ofa Court -or for any other reason, there is no’ likelihood ofa 

new body of Commissioners being formed within.a reasonable time to 

/. také over municipal administration, the:state Government may if it 

^. "5 thinks fit. so fit so to do in fle public interest, by order, appoint a 

т Committee consisting of the same number of members as the Commis 

; ' sioners of the municipality to take chargé'of the administration of the 

um ı „ affairs of the municipality іп accordance with the provisions of this 
‹ Act and.the rüles and the by-laws made. thereunder. 


(2) ‘No person shall be appointed as a tember’. of the Committee 

‘if he is subject to any of the disqualificatioas mentioned in section 22.: 

gs (3) "The Staté Government shall- appoint one of the members of 

‘the Committee to be the President and another member to be the 
"Vice-President, of the Committee. - 


H ` (4) Upon the appointinent, of. "he Committee under sub- 


; ^ ‘section 1,. all the, Commissioners ‘of ће; . municipality continuing 
in office by virtue of sub-section (2) òf section 56 shall be deemed to 
- have vacàted their offices as such Commissioners. ) 


КА (5) The members, of the Committee, shall for all purposes be 
+ ‚ deemed: to. be the Commissióners of the municipality and the President 
“aiid the Vice-Presidént of the: me hall be deemed to'be thc 
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E Chairman and the Vice-Chairman, and references.in this Асі or any 
other. Act or any Rule, by-law, order or notification made undér this 
Act or any other Act to the Commissioners of the municipality, thé 5 
Chairman and the Vice- Chairman shall be con$trued as references: 
c. fespectively to the members of fhe Committee, the President and the | 
Vict«President of the Committee. un 
' (6) The members of the Cominitteé ‘shall hold ЕЗИ till the dafe , 
of the first meeting at which a quorum is present, 'of the newly formed 
bedy of. Commissioners after a. general election of Commissioners.’ 
held under the provisions of the Act or any other Act applicable to” 
the ‘area comprised within the municipality. , zd oo u | 


(7) If the office of a member of the Committee falls vacant by 
"i fesignation, death. or otherwise, the, State Government shall appoint , 
- another person as member to fill the vacancy ; ‘and if the c office of -the 
President or the Vice-President. falls vacant.: for similar reasons- the’, 
-State Government shall appoint one of the members of the Committes 
to be the President or the Vice-President, as the case may be.” 


Di 5. It is contended by Mr. P. K.. Sen Gupta, learned ' Counsel 
appearing on behalf of tlie - -appellants that section 56A does not provide 
for any guideline as to who will be selected as members of the Committee 
апа how sucli selections and appointments will ‘be made, and that it does. 
not also provide for any oheck or safeguard or remedy against any 
illegal _appointment of persons to the Committee. Further, it is said that 
section 56A does not’ specify any period of).time during which the 

Committee will continue to administer the affairs of the municipality. It. 
is submitted that by enacting section 56А, the Legislature has prescribed 
a double standard for the administration of niunicipalities, namely, that 
‘some municipalities will be administered by, elected Commissioners and 
'somie Бу the Committee appointed undér section 56A. tis on these, 
grounds ‘the learned Counsel submits that section 56A ‘is ultra ‘vires the 
M ' Constitution although, it may be stdted ‘that, ‘no specific provisions of 
the Constitütion, of ‘which section 56А may’ be violative, has been- 

: feferred to. - колу, VES 
01. 6. We may first of all consider ! whether. séction 56A provides any 
'güuideline for the selection and appointment of persons as members `of the 
Cétnrhittee. , Section 23 of the Act lays down the qualifications of 
’Commissionets and voters. Under sub-section (1)' of section 23, no 
person : shall bé qualified to Бе elected a Conintissioner of a municipality, . 
whose "name 15 xot included, in, the electoral roll for the election of 
à Commissioners of - Such münicipality. Section 22 of the Act lays down. 
the. general, Sisqualificagions , for being- a, Commissioner- and enjoms, ap 
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inter alia, that a person shall not be eligible for election or appoiatment 
asa Commissioner if such person is.under twenty-one years of age, or is 
4n.arrears for more than three months in payment of any rate or tax as 
contained’ in clanses (b) and (g) of sub-section (1). Now sub-section (2) ~ 


И -of section 56А provides thatno pérsen shall be appointed a member of 


‘the Committee if.he is subject to any of the disqualifications mentioned 
іа section 22. -Seetion 56A, -however, -has not expressly ‘laid’ down the 
Qualifications’ of persons to be appointed members of the Committee. 
But in, laying down the disqualifications for being members of the 


Е *Committee, as in seetion 22 of the Aot, sub-section (2) of section 56A has, 


in our opinion, indirectly or by neeessary :implication provided for tho . 
¿qualifications of. persons to bé appointed members of the Committee. In 
view of the disqualifications, contained .in clauses .{b) and (в) of 
-&ection 22(1) ofthe Act, , which are also disc jualifications for being 
appointed a níember of the Committee, sub-seetion (2) of section 56A 


» "provides by necessary implication that а person to be appointed a. member 


of the-Committee shall not be less than 21 years of age, and he shall be 
a rate-payer of tho municipality whioh follows from.the disqualification 
teferred to in clause.(g) of. section 22(1) providing that if a person is in 
arrears for more than three months in payment of any rate or tax, he will 
not be eligible -for election or appointment as a: Commissioner. Thus. 


sub-section (2) of section 56А impliedly lays down the qualifications of a 


person to be .appointed a.member of the Committee, namely, that he 
“must not be евз. than 21 .years of age and must be a rate-payer of the 
-municipahty, and shall-not have-the other -disqualifications referred to 


E vin section 22 of the Act. ‘In other words, section 56А has. laid’ down a 
° guideline as “to ‘who „shall be appointed a member of the Committee. 


\ 
-Such members ате о be appointed by: the State Government in 
-accordance- with -the provisions, of -section 56A, - particularly in „strict 


.. -compliance with sub-section (2).thereof. There is, therefore, no substance 


-in the contention of the appellants that section 56A has not ‘provided for 


апу guideline as-to the. ‘selection. or ee of persons as members 


pof the Committee. | . " 


7. We may mow -consider . the eoutention of the appellants that 


_ section .56A has not provided. for any check or safeguard or remedy . 


-agáinst.an illegal. appointment of..à. person as а member .of .the 
-Committee. Sectión;56A has been enacted .ivith a view to avoiding a 
-dead-lock arising out of circumstances mentioned therein. The Committee 
„18 appointed by way of a stop-gap arrangement to continue -till a pew 
„боду of Commissioners is elected in accordance with. the provisions of 
«the Act. It has been already seen that the ‘State Government has not 


7 been conferred with an arbitrary power of- appointment of persons as 
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2 menibers of tlie Comite inasmuch as such., RT shall have to Де 


ъё in (conformity to the provision of sub-section (2) -of section ‘ 56A. i 
. There isi therefore; sufficient réstriction on the exercise of power by. the: de 
' State Goverhment in regard to the appointment of- ' members of (Ве. 
Committee: -In pease of any: illegal appointment in violation ‘of süb-' . 
isection (2 ) of section 56A, such appointment, can surély be challengéd - 
“+ by: гапу гаќе-раует -of ‘the, municipality, іп а Court of competent 

| jurisdiction « Or by filing a writ petition. Thus. the above contention, Tof" 


PEDE ay "n 


„Че appellants is ungound and without any substance. oe c M RE 


1 


ЗЫ 8. "There is, ao no merit in the contèntion of the aopa ani. that 

section- 56A, does not specify, any’ périod during which the Committee - 
wil cóntinue to administer' the affairs of ће municipality, | for. ‚ sub- . 
‘section (6) of section 56A. clearly. provides : that the nembers of the:z; * 
"Committee shall hold office till. the date of the first meeting,’ at which a $ hee Е 
“quorunt is present, of the newly-formed body of Commissioners’ after gcn 
| general election of Commissioners held under the próvisions і of the “Act 7 

_ ог any other ‘Act’ ‘applicable to the area comprised within the munici- : 
`i pality.'- Tt i$, however, complained by' Mr.. Sen Gupta ‘that the State 
"Government has not taken à àny, steps to^ “hold, the general - election ef^. 

Commissioners. Even ` assuming that tö be so,, that will not affect the. 

А ee of section 56A. ‘In. case of any default in this regard by the 
"State Government, a rate-payer, of the municipálity will not be: without.. |: 
.any remedy.. A writ, petition will be ‘maintainable at his instant for ‘the pe 
* purpose of compelling the State Government to take' steps for holding the. 

: \general election of Commissioners in accordance with the provisions of: (M 

_ the Act. ‘Tt is, however, stated by Mr. Arun Prakash Chatterjee,’ learned.. 

' "Senior Standing. Counsel appearing on behalf of 'the State. respondents 

+ including the State of West Bengal, the tespondent No. l.that on: iccobmt,- 

:*of certain ` difficulties, the general election of. Cominissióners ` of. the. . 
Howrah- Municipality could not.be held. It is further stated by him on > ae 
"instruction from the Minister-in-Charge, Local Government. Sand ‘Urban коз 
-Development Department :that ` ‘the general election will be “positively ` 
held by September, 1983. There сап be no doubt that after the” 
appointment ofa Committee, the State Government should , hold. the--- 

Б. general election of. Commissioner, as expeditiously, as possible, but that 2 

has" nothing ! to do with the question as.to the: validity of section 56A; . 
_ Be that as-it may, :аз stated - already, the contention of. the : sappellants à 
referred to above i is without any substance. whatsoever. Е Е LM 
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9: ‘It is difficult, for us to accept the cohtention- of the’ äppellants а 
‘that by enacting section 56А, the Legislature has- prescribed a doublé 


"standard, that isto say, some municipalities will be administered- by TU ap сары 


A , duly elected ` Commissioriers and.some by the members of the: Coniinitteé 


` 
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f ET .uader section 56A. ‘The ЕА of the affairs 
ofa municipality. by thé Committee is not a premanent affair ; on the. 
contrary, it is an interim : arrangement to continue tilla body of newly 
elected Comissioners | takes charge ofthe afiairs-of the municipality. 
Such a legislation was mecessary in order to meet the exigency of the 
circumstances mentioned in section ` 56^. "There is, therefore, no 
'question of following a ' double standard as “contended on bekalf of 
the appellants. "^ ^ _., А у 


10: In this connection, we may refer to auctior eóntention of the 
appellants that such a situation could be overcome by the appointment 
“of an Executive Officer under section 67А of the Act. which was in force 
“сабе material time, but since repealed by the West Bengal Act 51 of 
,1980. The contention is, however, misconceived, 'for, under section 
67А an Executive. Officer could only be appointed during the continu- 
ance of the Commissioners and not after tho. expiry of the* term of 
their office. Moreover, it is for the State’ Government to decide 
which procedure it will follow'as laid down’ by the provisions of the Act. 
We are unableto accept the; contention of the appellants that at least 
itshould have appointed the Commissioners under the first proviso to 

' section 16 of the Act. Under that proviso, the State Government may 
appoint allthe Commissioner ofa municipality newly created and 
consitituted under the ‘Act for period not exceeding two years from the 
date of the notification ‘under which, such municipality is created and 
constituted. ‘So the firist’ proviso to section-16, which relates to a newly 
‘created municipality, is on the faee of it not applicable to the circums- 
tances under which a Commitee is appointed by the State Government 
uader section 56A. This contention of the appellants also fails. It is 
significant to be noticed that the. above contentions have nothing to do 
with the challeage of the appell. ints «to the, constitutional validity of 
¿section “56A ‘Which is the principal ‘ground, on` which the order of 
transfer i in question-has been, impugned, 


11. , Lastly, it is contended on behalf of the appellants that the 
appointment of the Cominittee under section 56A. was made mala fide. 
in paragraph 19 of the writ petition, - it has been alleged that” the: 
appointment ‘has been made with the sole purpose. ‘of best owing privilege 
on the local cadres of the. constituents’ of ‘the ruling party of West 
Bengal in complete supersession of the democratic rights and aspiration. 
of the rate-payers of the. Howrah Municipality. It is a mere allegation 
itiasmuch as бо ‘particulars have’ been given in support of ‘it. So we do 
not think, we shall, bé justified in embarking upon am enquiry into the 
allegation: ‘Even ifc we had.so' wished, : we. could not doit in the 
absence of any particular ; nor! is- it possible for. the respondents to 


~ 
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‘dal with such a vague Саба би ‘except Asaint the same, The conten- 
tian is, accordingly, overrüled. No other point has been urged їп this 
D d appeal. ^ 


m 


12. For the foregoing reasons, we hold that the learned Judge was 


perfectly Justified in discharging the Rule Wisi. The judgment of the 


Tearned Judge is. accordingly, ‘affirmed and this appeal is: ‘dismissed, 


R in view. however, of the favts and. cirowmstances of the case, ‘there 
‘will be no order as to osts. | 
Banerji, J.: Ë agros. - jy oUm 
Р. R. , Е: n | тг 
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Before Mr. Justice Nant-Gopal Chaudhuri: 
р Decision : July 20, 1983 х 3 
Sait. t. Rina Ganguly . ; . Lc Petitioner 
`Геггия` | бн 
Rash Bela Ganguly | ...Opposite Party” 


"Criminal Procedare Code, 1973 (Act 2 of 17%, sections 125 and 126 
‘Order for maintenance of wife—Order for maintenauce passed ex parte 
“a Application made by ftusbsnd for setting aside ex parte order—Husbaud’s 
application allowed by S. D: J. M.—That ordér being challenged in revision 


[o 


~—Whether such'appliestion for.setting aside ex parte order for maintensnc? : 


is barred by Jimitation as prescribed —Whether application under section-5, 


Limitation Act is fo be made for condonation of delay—Whether good cause | 


‘has been shown by the husband the “Satisfaction er the Magia 
Interpretation. 


The ex parte order'for maintenance was made ex parte fór the wife . 


доп 17.3 81.” Tbe- application for’ setting aside the said ex parte order was 
"made by the husband on 2.12.81. The. "proviso to section 126(2) of the 
"Code prescribes three months limitation from the date‘ of. the order. 
There is diverance of jüdicial decisions.as to from which, date, namely, 
*date of order or date of knowledge of the proceedirigs, the period of 
"three months 36 to be counted. 


£ „МЕР: "The text and the terms of?the ‘sald proviso have no «cose for 
“computing the period fram the date of knowledge. 


If the date of knowledge falls within three months Von the date-óf 
' order, ny question of - limitation | aríses and. non-service of notice ч proved 


*€riminal Revision Case No. 1264 of 1982, 


е NC \ 
бое, | 
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РОТ Рита may be “urged as digvod cause for setting. aside the order. 
But инет this date of knowledge falls beyond the period of three months. 
from the date of order, the question of limitation arlses. In this connection 
it is worthy of note that there-is mo article like Article 122 of the 


. Limitation Act, 1963. prescribing: limitation for applications for setting 


aside ex parte orders under section 125 of the Code-of Criminal Procedure. 
Гл such circumstances, the aid of section 5 of the Limitation Act may be 


` raken and non-service of notice may ‘be pleaded as sufficient ground for 


condonatiom of delay. · But in fhe^ Instant "case, no application under 
section 3 for condonation of delay has. been made. Hence, ths husband's 
application is time barred and the learned Magistrate wes im error i: 
eutertatning the said applisatlow. 


\ 


Now the question is whether ‘good cause’ for setting aside the ex parte 


\ order has been made out; Provtyo'to section 126(2) of tha Criminal 


- 


к 


Procedure Code explicitly. provides that the learned Magistrate mav 
proceed to hear: and determine the сазе ex parte: after he ts satisfied thor 
the person against whom an order for payment of malntenanee 15 proposed 


‚ to be made із wilfully “avoiding service or wilfully neglesting to attend th: 


Court. So a Magistrate is required to arrive dt a positive conclusion before 
ha passes an ex parte order "that he person against whom the order i« 


‘proposed to be made is wilfully avoiding service or neglecting to attend the 


Court. Whenan ex parte order under section 126 of the Code has been 
made the conclusion is inescapable that the learned Magistrate was satisfied 


' net only regarding due service of process but also regarding opposite party s 


wilful avoiding service or wilful neglect to attend the Court. Consequently, 
subsequent to such ек parte order the Magistrate should be slow and 


“Cautions to set aside tke ex parte order. Only when cogent and. conviaci g 


evidence ts produced to satisfy that there was no wilful avoidance of service 
or wilful neglect to attend Court the Magistrate will.sét aside the ex parte 


| «arder. In the instant case, the husband did not depose before the léarne 1 


Magistrate that the process-server did not tender to him ^the notice of te 
case or that the postal peon did not offer to him the registered covers 
addressed to him. The endorsement of the postal peon on the registered 
covers attracted’ presumption of service ünder section 27 of the General 
Clauses Act. The further question is who was more’ likely to influence 
the process-server or postal. peon, the husband or the wife. According ‘to 
the husband, the wife isthe maid servant and her mother is also a maid 


. seryant Whereas . he himself äs a man of highér: social status, namely, an 


, Assistant Engineer. Moreover _Inspite of some ‘indccuracy in the name of 


the father ‘and the village of the husband given in the petition it was not 
impossible to find out the husband from other particslars of him as given 
in the petition. The house of the.’ husband. is Situated: near QM ont Mill 


. 
& Z 


ШИ? 
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` Gate, P.. `$. ОА The. Police Offiter Md “had ee to thes са, 4o po 
execute the warrant against е, hushand as a matter: ‘of. fact. found «the 
. husband. ' So there is ro reason to believe : that the process-server er po stab Le 
peon because of inaccuracies in the description, of the husband failed tofind .: 
him. out. ‚ The; learned. Magistrate doés mot appear to have considered, . 
- these aspects of the case. That being so, it appears that. the husband atled: 
‘to. make out ‘good cause’ for setting aside, the ex parte order. : < The c 
learned Magistrate” 3 Jingga: to the contrary is smtencble. ът s he gh 


4 


"Thus 7 үш дой сал for yid aside the ex jun. RE 
was s liable Po- be roe ted. Thè learned ' ‘agistrate - while ‘allowing the. И 
application of the husband for, setting aside the ex, parte- order „оргага te. 

; have acted illegally and i in vcess Af hisj: urisdietion. wa й 


бо» "Cases referred te: e p. RM. M - p i ks M 
! uj A. S. Govindan, y. Mis». Marire AIR. 1950 Mad 158 — 
2 Hart Singh v. Musammat Dhanu, 1962(2) Cr E J ah ОРУЙ 
‚‚ (3) Haider.v: Safoora; Bee, ` AIR. 1968 Муѕоге:95 . огу dh 


Vus .Zahira. Begum à y- Mohammad Ghouse, AER 1966 AE so "x 


" (3). Heman y. Archana, AIR n Cal Me EA Ж TM CEA 
Haradhan койолу i ae aoe | for petitioner - 
E N. Roy’ ae SL IE E } э opposite party’. 

LR. Monddl е "P hee un s vultu e «Jer Sees 

Z The judgment OF the Cols WHS:as follows : раг оре e | | ds К 2. 


: ' This revisional application under section 397 of the Code of Cime. 
nal "Procedure at the instance of the wife’ іт а; proceeding under section 
^125. of the. Code is directed against order: dated 13.2. 82 passed in Mijsee* 2 

“Iánoòus Case No. 26. of 1980 by the Judicial: Magistrate, "Ist class, 
f- “Howrah. .By ‘the order: impugned the learned Magistrate bas set aside the ^ 
| ex ‘parte ‘order’ for maintenance, passed in favour- of the wife, on the 
a ‘of the’ opposite ‘party husband’ under sectiou 126 of the. Code.’ 


OUT _Atieging that martiage between her: and, -óp bsité party hed -- 
«taken. a on 18. 9, 79 under the , "Special , Marriage Act:and the couple 
Jiyed- in, the rented. ‘premises of “the ‘opposite - party. at^ 171; Girish. .- 
` Banerjee Lane, Р. 5. Sibpur for some tine, the petitioner's wife. filed an 
` application , under. section: 125, Cr. P. Cia the Court of S. D.J.: М. 
, Howrah on 23. 9. 80.. Further, she alleged that ов 9.2; 80 the hu. band:, 
"pad kft. her. alone. in the .above noted matrimonial home without- 
Š making any , arrangement for her maintenance, and. ‘eventually refused to 

A maintam her, . She alleged that opposite . party,” was, an. Assistant ` 

T we а under Se M. D. A. and' hag his office at Sech Bhavan, ‘Sal > 


a 
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Leke, Calcutta and was getting a salary of Rs: 1,000/-per month. In 
the application the father’s name of the opposite party was given as 
Late Bhabatosh Ganguly and his residential address was given as village 
Andul Mouri (Kullya) near Mohuri Cotton Mill, P. S. Jagacha. Dist- 
tict Howrah and his office address as Executive Engineer, C. M. D. 
A. Sale Lake, Sech Bhavan, 1st floor, Caloutta-64. Тһе service 
retrun dated 29.10. 80 indicates that the opposste party expressed 
his reluctance to accept copy of the petition when the same was 
tenderd to him at his residence and the notice was hung up on the front 
door of bis residence. Still the learned Magistrate was cautions and 
directed service/of notice afresh under registered post with acknow- 


Medgement due. The application etc. were sent to the two addresses of 


the opposite party noted above under registered post. The cover 
zddressed to the opposite party's residence came back with peon’s 
endorsement ‘Refused’ dated 12. 1. 81; and the other cover adressed 
to the opposite party at his, office came back with the peon’s endorse- 
ment ‘Not claimcd' dated 20. 1.81. Thereafter on 17. 3. 81 the ex parte 
order for maintenance of the wife was’ passed, allowing the wife 
maintenance at the rate of Rs. 300/per month from the date of 
application. 


3. Thereafter the wife petitioner made various attempts to execute 
the order by issue of distress warrant. Inspite of the learned Magis- 
trate’s order the police did not take any interest in the matter. By 
order dated 27.7. 81 the learned Magistrate ordered a copy of his 
order to be seat to S. P., Howrah. The order dated 14. 9. 81 passed 


. by the Magistrate indicates that O. C., Jagacha P. S. had come to the 


Court in connectioa with another case and the learned Magistrate drew 


* his attention to the police in action in the matter of service of D. W. in 


this case and the O. C. gave him an assurance that the matter would be 
looked into. Nothing was done and on 19.10.1981 fresh D. W. was 
issued to O. C., Jagacha P. S. From the report dated 15.11.81 of Anil 
Chatterjee, A.S.I. attached to Jagacha Р. S. it transpired that he had 
been to village Puillya near Mohuri Cotton Mill, P. S. Jagacha, found 
one Rashbehari Ganguly son of Late Sachin Ganguly, but he could not 
trace out Rashbehari Ganguly son of Late Bhabatosh Ganguly, of 
village Kuillya. In the report he indicated that possibly there were 


‘mistakes in the warrant regarding the father’s name, the name of the 


village of the opposite party. The opposite party filed a petition in the 
Court below on 2.12.81 praying for setting the ex parte order passed by 
17.3.81. The notable features of this petition are firstly, the petition does 
not contain any verification with the signature of the epposite party, nor 
is it supported by any affidavit, secondly, it is admitted that opposite 
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party had a renied room at 7/1, Girish Banerjee Vine "and tlie opposité .' . 
А party was getting a new house constructed at Puillya, | P.S.Jaxacha ; and ^^, . 
. thirdly, the opposite party allegéd that" his father’s name. is Sachin” J 5 
| Gangopadhyay while in the wife’s petition it was given as Bhábatosh 7 
Ganguly, he didnot however indicate if his father was dead aud: 
the name of' his village was ^Puillya, - whereas in the wife's petition | 
7 it was naméd as Kulliya. On the point of marriage, it was, alleged that в 
Е the m: “triage did not take place as alleged by the wife and he'was made `` 
. to sign some ‘papers ‘and to go through some.formalities under duress | 
. and intimation of somerdesigning men. Lastly, it was alleged that the. A 


x notice of ithe maintenance proceediug did. not reach him. . | | a 
` ) - 
4.' _ The. opposite party did not examite bimself as a: “witness із. x 


M of his application for setting qaside the ex parte order; Still thé ; 
; learned Magistrate. concluded. that a serious doubt ‘arose regàrding oe 
service of notice of the proceedings because: of the wrong names of the i 
(hub ind’s. father and villagé given in.the petition; Section 126(2 )of the 
Criminal „Procedure ` Code- (proviso). expressly provides that an ex parte 
_,order’ may be set, aside for good cause shown on an application made 
within three months from the date thereof and the husband's application 
| was filed long after said ` period, yet the learned Magistrate coricluded, 
~~ that the husband had no knowledge-of the proceedings before the, Police 
Officer came: ‘to hi "dd in November, 1981 m connection. with -execution of 
the warrant. : : n sue ар 


Fy г 
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| 5. Mr. Haradhan Banerjee, ‘the learned ‘Advocate for the petiti- i oy 
oner assdils all the - ‘findings Of the learned Magistrate. ~ He’ contends PET 
that the ~ opposite party had all along notice of the- proceedings startéd TM 

. by the wife and he was ?cewilfully avoiding or wilfully neglecting to~ 
` attend the, Court”. ‘He further ‘contends that the . learned Magistrate. 

Т acted in, éxcess of his jurisdiction and illegally in allowing’ the husband's ds jd 
petition filed ‘more than three ‘months after the date of ‘the ex parte.- 
order. He contends further that an’ ex parte order’ could be set 2side 
‘only for good: cause* shown. and in the present case’ no good cause was 

| Shown by, the opposite party husband and thére is no finding to that | 

' effect b ‚ the - learned’ . Magistrate. Mr:: Banerjee accordingly , contends. . 
` >that the impugned: order is liabale to _be set ‘aside. . The’ leafned. Advo- . и 

‘cate for the opposite party,- however; points out that there was no- 

„personal service ,of the notice of the case of the opposite, party: апа. 
the probability ef the notice being  suppresséd ` cannot be ráled. 
out. EDO тү. 


kic 
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.7.. [take up the point of limitation first for consideration. The , 
. ex parte order for'mainfenance was passed òn 17.3.81 and {ће application 
QM e Е ғ è du е OT phe Р 
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fer йш sade the order ` was filed on 2; 12. 81. The proviso to section 
126(2), Cr. P. С. prescribes “three months. limitation from the date of 


о order. There is “divergence. of judicial decisions - -as fo from which date 


| namely,- date of ofdér or date of knowledge of the proceedings the period 


2 ` should be counted. In ithe deci sions in cases of (1) A. S. Govindan v. 


‚ Miss Margaret, AIR 1950 Mad 158 3 (2) Har! Singh v.: Musammat Dhunv, 
: 1962(2) Cr. LJ 581; (3) Haider у. Safoora’ Bee, AIR 1968 Mysore 98 
and it, hàs been held that the period. of limitation should be counted from 


"n the date of Order as expressly - ‘provided. But in thé cases of (4) Zahira 


9 


и 


. Begum v. "Mohammad Ghouse; AIR’, 1966. AP 50 and (5) Hemen v, 


" Archana,’ AIR 1971 Cal 244 it has" been held that  limtation begins 
froin’ the date of knowledge of the applicant. The text and terms of the 
proviso to section 126(2),. Cr. P. C.. leave no scope for computing the 
period fromm the date of khowledge as it has been explicitly provided 
"апу order so made may” be set aside for. “good cause shown on ап 
application | made within ' ‘thrée* months from the: date thereof.” If the 
date: of k ow edge falls within three months . from. the date of order no 
‘question “of limitation ` arises” айа non-service ' of notice if ‘proved 
“s3 -tisfactorily may be urged as a | good cause for setting aside the. order. 

But: wheh this date of knowledge falls beyond the period of three months 
: from the date of order,” question. of limitetion arises no doubt. In this 


- . connéction it is- worthy of note that there is no article like Article 122 


7 


of the Limitation. ‘Act, 1963- prescribing limitation for applications for 
„setting { aside ex’ parte. orders undér'-section 125, Cr. P. C. In such 
circumstances ‘aid of section 5. of the ‘Limitation Act, 1963 may be tuken 
and-non- secvice of notice тау. be pleaded as sufficient ground for 
. .condonation ‘of delay. But in the present case no application has been: 
made under section 5 of the ‘Limitation : Act ‘for condonation of celay. 
, The conclusion, therefore it inescapable that the appiication was time 
© barred, and the ` learned, Magistrate - жаз Wrong in entertaining the 


‚ petition. £ NES "AT 
x1 - à \ 


D 


T Nest] conis to the ЗОРА if ‘good cause’ for setting aside 
` егех .parte order. has, been made out, Proviso to section 126(2), Cr. 


| EXE - explicitly provides. Ahat the Ícarned Magistrate may proceed to 


hear and determine. the case ex parte after lie is satisfied that the person 

against. whom an order “for payment of maintenance is proposed to be. 
made is wilfully, avoiding service} or wilfully neglecting to attend the Court 
.80 a Magistrate. is required to arrive аб a-positive conclusjon, before he 
| passés an ex parte order, that the- person against, whom the order is 
"proposed | to be made is wilfully avoiding service or neglecting to attend 
the Court: “When а am өх Parte order under section 126 of the Code has 
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: : 
been made the conclusion i is inescapablé that the алеі Magistrate was u 
satisfied not only regarding opposite party’s wilful avoiding of service or ^-^ 
wilful neglect to attend the Court, . Consequently, subsequent to snch PA 
с ex partè order the Magistrate should be Slow and cautious to set aside 
the ex parte order. Only when cogent and convincing evidence is’ 
‘produced to satisfy that there was no’ wilful avoidance of' service or ^ , 
"wilful neglect to attend Court the Magistrate will set aside the;ex parte «^ 
order. In the present case the husband,did not depóse before the © 
: learned Magistrate that the process-server did not tender to him the 
notice of the case or that the’ postal peon did not offer to him the ' 
' registered covers addressed to him. The endorsement of^the postal 
peon's on the registeréd covers attracted presumption of service under E 
. Section 27- of the General Clauses’ „Асі, Further who was more likely 
to influence the Рргосевѕ- -server or postal peon, the husband'^or wife. 
‘According to the husband the wife is a maid-servant and her. mother is | 
also a maid-servant whereas he himself i is aman of higher social, status ; ' 


^: namely, an Assistant Engineer. Moreover inspite of some inaccuracy in 


* 
D 


` the name of the father and village of the husband given in the petition ^ 
it was not impossible tó find out the husband from. other particulars of. ';' 
<- him as given in the petition. The’ house ofithé husband is situated near 
Mohuri Mill Gate, P. S. Jagacha, P. О. Апаш, Mouri. Тһе Police 
Officer who had been to the locale to execute the warrant against the 
petitioner as a matter of fact found out the husband. So there is no, 
reason to believe that the process-server or postal peon because of 
‘inaccuracies in the description of the husband failed to find him out. 
The learned Magistrate does not appear to have considered . these - 
aspects of the case. I am, therefore convinced that the husband ‘failed 
Ло make out good cause for setting aside the ex parte order. -The | 
“learned Magistrate’ s findings.to thé contrary is untenable. ^' . n 


8. .Both on the ground.of limitation! as well as on account .of the 
husband's inability to make out good cause for setting aside „the ex parte 
order the application of the husband was liable to’ bé dismissed. The 
learned Magistrate while allowding the application for setting aside the 
ex parte order appears'to have acted illegally and in excess of: his 
jurisdiction. , The revision petition will accordingly succeed. | UCM 


The тепн 18 accordingly allowed on contest. The order of the 
learned Magistrate’ passed on 13.2.82 is set aside and the husband's. | 
` ) application for setting aside the ex paste order for maintenahce is ` 
: dismissed on contest. : ү 
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[ CIVIL APPELLATE JURISDICT ION ]'. 
x Before : Mr. Justice Murari ‘Mohan “Dutt ‘and Mr. Justice 
: Monoj Kumar Mukherjee 
"Decision : December 23, 1982 


Union of Indis & Ors. i " | | Appellants 
- Versus EP 
Hindusthen Aluminium Corporation Ltd. & Anr.- foe Respondents* 


-- Constitution of India—Article 226— Preliminary- objections as to 
maintainability . -of writ petition—Jurisdiction of this Court to entertain and 
' bear instant- writ petitien—Bar on. ‘ground of ‘availability of alternative 
“remedy by way of appeal—Questions ‹ of | ` jurisdiction and of discretion 
оѓ Court, ./ - 


J PT EU Suo X 
e 


Essential Commodities, Act,—section 'S—Control order made under— - 
Clauses 4, 4А & 48—Whether illegal— Whether unconstitutional—Fixation 
of sale price and retention price, whether ultra vires “and/or without 
; jurisdictton—Principles of natural je s have been violated in making - 
impugned orders. i 
| Prelimiríary ` objections : (1) Jurisdiction of this: Court to Р И 
- and hear the writ petition and (2) bar of the writ petition on the ground 
of alternative remedy, by way of appeal a as provided i in the Control Order. 


HELD’: HINDALCO has alleged i in the writ petition that in view of 
the impugned,orders, the company has.been suffering. loss in its business 
im the sale of aluminium and its products produced and manufactured by 


(dt in Calcutta where its principal office is situated. If there has been no ` 


allegations of. incurring of any loss asa résult, of the impugned orders, 
there would not have given rise to any cause of action, either wholly or in 
.part jn Calcutta; If there Бе ‘по allegation of" amy loss suffered by 
HINDALCO in Calcutta, the High Court would n not entertain the writ 
petition, ‘however illegal the impugned orders’ may be. A writ petition is 
поё entertainable unless the petitioner comes forward with a case that he 
_ has been prejudiced by any action of the Government or.a statutory body 
or authority. Hence, so far as the instant writ petition 18 coneerned, it 
prima facie; discloses that a part of cause of action arose in Calcutta 
within the jurisdiction of this High Court and ‘this Court had jurisdiction 
to entertain the writ petition, ` , х 

` It is now well-settled' 'that when tere is an adequate aud: «Шасси 
" alternative: remedy, the “High Court will not normally entertain a writ 
petition. This principle of law has come into existenee by virtue of 
judicial décisions imposing. self-restrictions on the existence of powers 

` *First Miscellaneous Appeal Tender" "No. 641 of 1981. 
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aider Arti s 226 of the: ао where ‘there is. an adequáte: and? 
efficacious alternative remedy. The, question of an alternative remedy, . 
being a bar is, however, a question of dizéretion and Rot of jurisdiction. 
*. Glaüso. 1t of the Control Order provides for an alternative remedy by way. 

|. 0f appen, This appeal hes to be preferred to the Central: Government .- 

- J and it is; the Central Government that will ‘disposé-of the appeal. >The T 

pM erders, impugned: have all been passed by the Central Government and, 

S although Clause’ 11 provides’ an’ appeal to” the Central Government, ‘it : 
Serves’ по? Purpose. The authority which: ‘has passed the orders can hot”. 
'eonstitu'e itselt the : 'ppAelláte Authority against. such orders: Н isnot + | 
cómoreheasible how an appeal would lie to. the Central Govérnment when _ 

_ tho Central Government. has itself passed the impugned, orders. That” y з, 

. being. $0, “iti is not possible to hold that the provisions fot appeal ander; 
“CHarise H- of the Control Orderiis an alternative, remedy to. HINDALCO `: 

; The two Joint, “Secretaries who have "been appointed: by. the. Central: 
Govc- nment to hear the appeal of ‘HINDALCO are Subordinate’ Officer | of ^ 
the Central ‘Government and it would not be! possible for such officers te : 

. call in question’ the- impugned: orders of the Central Government. In апу. 

г event, ‘these. would always Бе "an -apprehensjon im the mind of. the 

gi appelladt that no justice woul te done to it in the: appeal. True itis that, 
HINDALCO hes preferred an appeal before the’ writ petition was moved. 

-in this Court, bui so far as this Court fs сопоёгпей,. before. refusing to 

entortain the "writ petition it should be satisfied that the remedy which’. 

> has’ been resorted to by HINDALCO i is an alternative remedy.in the rea): б. 
sense of the term and, the, relief which' is sought for under /Article 226 of , 
the’ Constitution, тау be available to it in its, appeal.” Moreover the said. 1 
Appellate’, Authority cannot go into the quéstion of ultra ‘vires which has 

n “been: raised | in, the writ, petition. . That being ` so, the instant, writ petition”, E 

(ous “maintainable. and the . provision ounder , -Clauce 11 not ап 

alternative remedy and. is етедг по Los to ihe maintainability of {һе 7 
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› Müch “submissions, have béen. made” on the scope, and extent of the- a 
Age n expression: “nöt admitted”, ; There can, be no doubt that à fagt меа. to 
ү t be „admitted is a denial of that fact.. "Ii would have been better. for, the E 
pov. appellants to specifically deny: the allégations as rhade in a particular 
ur «paragraph of ‘the petition. , But still "then, "the absence of any specific | 
, denial i$ not"fatal to the appellants,” for in. ‘considering whether .an' 
|. alllagation has been denied or not, the Court should not be too technical З 
x т. the matter:- Where, - a3 in tbe instant case, allegations contained i ins `. 
e particular paragraph have not béen specifically denied, beforé'comitig to i 
“ls aay finding . that such allegations have been admitted by noR-traverse, it. 
would be i duty of, the Court ‘to’ take into consideration the other. 5 
' mpm А \ E ES "E 
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averments' in the affidavit and ‘then-to decide*whether the allegations have 


| been denied ‹ or noi, Assertion of a fact Which is. contrary to another fuct 


is a- -denial of that another, fact, even though: thio same, is not specifically 


. denied. Ё Er Sn um mss Я : 


The expression; daring regard; to’ as ea by the Privy 


: Couneil ‘and the Supreme "Court does not support the contention of 


HINDALCO - but such' expression ‘enjoins -the Government to: ensure 
or reflect the estimated ' "oost of production in the retention price. What 
it enjoins is, therefore, that the Government shall have regard to all 
the relevant faetors relating to (the ‘cost of productionof indigenous 


aluminium, There can be no doubt: that consideration, does not mean to 
^ give a oursory glance by the Govérnment on the relevant materials, but 16 


requires giving, due weight to.such materials, Thereafter, it would be the 
Concern^ of the. Government ` whether it would include all factors in the 
cost of produotion i in the retention price or not and, in this regard, the 
decision of the Governmént would be final and conclusive unless it 
demonstrably leads to manifest шыр: апа hardship. 


The dorainant object of section 3 of the Essential Commodities Ast 


“is maintenance aud .ingrodse- in $uppliés, equitable "distribution and 


availability at fair price of, essential commodities and, with that object In 
_ View - the Government. has to take measures for regulating the production 
‘or manufacture of any essential | commodity and for controlling the priec 


x 


at which such commodity máy bc bought or, sold. , These measures are 
taken obyiously i in the interest of: the consumefs which is of paramount 


‚ consideration.. The interest of ' the producers ог ' manufactarers of an 


essential commodity is no doubt a factor to be taken into consideration, 


‘but surely it.is of much: lesser importance and must. yie!d to the interest 


of the general’ public who are the consumers. This does not mean that 
thé» Government will not look, to the interest of the industry, and it is 


n the’ "duty of thé Government to strike a'baldncs between the need ог the; оз 
`' demand for the essential comrhodity concerned’ and the insterest of the 
‘industry. . Bit in'no.case the interest of the industry should be given 


preference and the predominent consideration surréndering public benefit. 
If in serving : the interest of the public, the industry/has to suffer а loss 


for à temporary period, -such loss caanot be considered a relevant factor 


in setting at naught the governmental action in fixing the'price of an 
essential commodity, care should also be taken by the Government to ‘see 
that the loss is not a perpetual one or a huge loss. wbich may result in. the 
closure’ of the industry? But bécause an industry, has suffered „a loss, for 


the time being: that will be no ground, for setting aside athe governmental. 


: policy relating, to, ihe: fixation of the price-of an ‘essential commodity.» 


T a Price: Control Order i is fo achieve the objectives of section 2 of the 


Th „э - ` 1 
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г Essential Cannas Act; namely, for ане ог еар zaupale 
of any essential commodity or for securing their equitable distribution 
and availability at fair prices. The Court will consider whether'such : < 

. objectives. have been achieved by the Price Control Order, and i$ will be 
‘an: irrelevant factor “that in-achieving the same the- ова has been or may 

- be oaused to a particular industry. — X 


А7 


Їл the iustant case the sum of money that i is required to be’ paid , 

‚Бу the -HINDALCO into the Aluminium Regulation -Account, that is to 
зау, the difference between the salé price and’ the retention price of 
| ‘aluminium, ,does not belong to HINDALCO. In order that a- - particular 
‘imposition can be ‘characterised as, a tax, it must be proved that the 
amount. that bas to be paid belokgs to the person from whom it is 

` recovered. It is only the person entitled to а sum . of money | jcom-, 
pulsorily recovered froni him by any statutory authority can assail, such 
recovery or imposition as ‘tax’ if it be without legislative sanction." But 

` a person who is merely the holder of the money for the time being but 
‘not entitled to the same, cannot assail the recovery of the same as taz, 
even.. if such recovery is without any legislative sanction which is a, siva 
qua non to the imposition being a.tax. 


The objections under section 3 of the Essential Commodites Act unde 
J which the Control Order has been made are maintenance or increase 

in supplies or equitab'e distributidn and availability of, any, essential | 

commodity at. fair’ prices. To achieve such objectives, section 3 authorises А 
the Central Government to make orders fegulating or prohibiting the 
production, supply and distribution of any essential commodity and trade 
апа commerce therein. What section 3 aims at ів that the essential 
‘commodity should be- made available "to the consumers at a fair price. 
„Fixation of fair price only will not neoessarily render the essential 
‘commodity ‘available “to „the consumers. ‘In order to make the essential 
commodity available to the consumers at a fair price, not only the fair 
‘Price has tobe fixed but, if there is no adequate. supply of the essential 


commodity, supply thereof has to be increased, EA T 


А 


PN ` > 1 ~ ' 
S The Government has fixed the sale price of indigenous Aluminium 
‘which is considered to be fair and within the pecuniary, limits of the 


,., consumers. The cost of’ production of HANDALCO is lower than the 


sale price, but itis higher so far as BALCO and MALCO are concerned. 

. IPBALCO and' MALCO have to sell aluminium as the sale price without 
‘any subsidy, they wil! have to close their business, for théy, cahnot be 
compelled to" produce and‘sell aluminium at a perpetural loss. ^ Closure 
-of :their- business would serjously affect. the supply and “availability of 
aluminium. -If the supply of àluminium is such.that it cannot: meet: the 
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demand; mere fixation of the sale price would serve no purpose of the 
consumers and, consequently, the objectives under section 3 of the 
Essential Commodites Act cannot be achieved. In order to obviate this 
difficulty, the ‘concept of retention price normally reflecting the cost of 
production has been introduced. As the retention price fixed for 
HINDALCO is lower than the sale price, it has to-pay to the Aluminium 
Regulation Account the sum which is- the differenee between the sale 
price and the retention price. Such- sum will be paid to BALCO and 
MALCO as subsidy making up the losses that might be suffered by them 

` ог, in otherwords, making up the difference between their respective 
retention prices and the sale price. Thus it appears that the steps taken 
by the Government by the fixation of a retention price for each producer 
and the sale price and the provision for payment to the Aluminium 
Regulation Account were necessary in the interest of.the consumers so as 
to maintain supply of aluminium consistent with the demand therefor 
and to make it available to the consumers at a fair price. 


Unless it is. manifestly unjust, any action by the Government in 
exercise of its regulatory power in the matter of availability of any 
essential commodity at a fair price will be perfectly legal and justified. 
Hence, the provisions for fixation of retention prices and for payment in 
the Aluminium Regulation Account are quite legal and valid. 


Two questions arise for consideration : (1) Whether, when 
unwrought aluminium is transferred by a producer to his auxiliary plant 
for further processing into aluminium of different specifications, such 
transfer can be deemed to bea sale, and (2) Whether the payment of 
the difference between the sale price and the retention price can be 
regarded as imposition of tax. 


No objection can be taken on the ground that the Government has 
no power to deem a transfer to be a sale. It may be that Clause (3) of 
the Control Order under which a transfer of unwrought aluminium to the 
auxiliary plants of a producer shall be deemed to be a sale is not strictly 
in accordance with the provision of Clause (f) of sub-section (2) of 
Section 3. -But in considering the propriety and validity of.such a 
provision, the Court will look to the substance of the provision and the 
object which it seeks to achieve rather tham to its-form. So, no illegality 

»has been committed by the Government in fixing the sale and retention 
prices of unwrought aluminium after it is transferred by a producer to 
his auxiliary plants for manufacture of aluminium of different specifica- 
tions, and the payment of the difference between the sale-price and the 
retention price in the Aluminium Regulation Account; deeming such 
transfer to be a sale. There is, thérefore, no substance in the contention 
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mide on b2huf of HINDALCO that the Government has no authority 
to deem the transfer of aluminium to be a sale as there is no element of 
the contract of sale and purchase. 


The answer to the second question : As soon as it is found that the 
provision of the Control Order providing for the fixation of sale and 
retention prices of aluminium ingots transferred by a producer to his ' 
auxiliary plants is legal and valid, the payment that a producer has to 
make in the Aluminium Regulation Account cannot be regarded as tax. , 
In this case also there will be no question of exaction of money. The 
contentions of HINDALCO are, accordingly, overruled. . ` 


Tbe appellants further submitted that the impugned clauses of the 
Control Order are violative of Articles 14, 19(1)(g), 265 and 300A of the 
Constitution. The Control Order has been passed under section 3 of the 
Essential Commodities Act, As the impugned provisions of the Control 
Order are quite consistent with the provisions of section 3 of the Act, 
there 1s no question of their being violative of any of the provisions of the 
Constitution, regard being had to the fact that the cons'itutional 
validity of scction 3 has not been challenged by HINDALCO. 
Lh is said that HINDALCO has been discriminated against at 
least in respect of the increase in the cost of power. Whether the 
retention fixed for HINDALCO reflects the whole of the increase 
in the cost of power supplied to it by the U.P. State Electr city 
Board and Renusagar is a disputed question of fact which cannot be 
gone into in a proceeding under Article 226 of the Constitution Even 
if the entire increase in the cost of power wasnot included in the 
retention price that would not prejudice HINDALCO, for it his 
earned a considerable amount of interest on the amount payabl: by it 
to the Aluminium Regulation Account. Аз regards the contenti»n* 
that HINDALCO should have been given an opportunity of being heard 
before the impugned orders were passed, it has been held that there was 
no’mertt in the contention. HINDALCO itself made represeatation to the 
BICP which considered such representation. The recommendation of 
BICP were placed before the Government, and it can be rcasonably 
presumed that the Government, after considering such representations 
and the recommondations of the BICP, pessed the impugned orders. 
Therefore it cannot be said that HINDALCO was not heard. The con- 
tention of the appellants that the HINDALCO should have been given 
a personal hearing is not acceptable. HINDALC O never asked for a 
personal hearing and no personal hearing is necessary. As the Govern- 
ment had considered the written representations of HINDALCO 
which contained in detail its grievances, there was no violation ofthe 
rules of natural justice. 
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The judgment of the Court was as follows :— 

Dutt, J. : Inthis appeal, the appellants, namely, the Union of 
India, the Joint Secretary to the Government of India, Ministry of Steel, 
Mines and Coal (Department of Mines) and the Controller of Aluminium 
have challenged the propriety of the judgment of a learned Judge of 
this Court whereby the learned Judge made absolute the Rule Nisi issued 
on the application of Hindusthan Aluminium Corporation Limited, here- 
inafter referred to as HINDALCO, and one of its share-holders, under 
Article 226 of the Constitution. In the writ application, the respondent 
HINDALCO challenged the propriety and legality of five orders of the 
Central Government, all dated October 4, 1979 under the Aluminium | 
"Control Order, 1970 passed under section 3 of the Essential Commodities 
Act, 1955, The legality and constitutional validity of the provisions of 
Clauses 4A and 4B of the Aluminium Control Order, were also challenged 
in the writ application, 


2. At all material times HINDALCO carried and still carries on 
the business of producing and/or maudfacturing aluminium. It owns 
and operates an aluminium plant at Renukoot, in the District of Mirza- 
pur, within the State of Uttar Pradesh. It produces and/or manu- 
factures the following : (a) aluminium and alloy ingots, billets and wire 
bars, (b) aluminium wire rods known as ‘properzi’ rods, (c) aluminium 
rolled products in various shapes (d) aluminium extrusions in various 
shapes, and types of sections. 

3. Besides HINDALCO, there are three other companies which 
produce and/or manufacture aluminium and its products. These 
companies are Bharat Aluminium Company Limited, which is a Central . 
Government Company, the Madras Aluminium Company Ltd., and 
Indian Aluminium Company Ltd., hereinafter referred to as BAL€O, 
MALCO and INDALCO respectively.  : 


4. The production of alumiuium in India is of vital importance 
and it is essential for the growth, development and maintenance of the 
economy. The Central Government by virtue of its power under clause 
(xi) of section 2 of the Essential Commodities Act, 1955 declared 
aluminium to be an essential comunodity by a notification dated June 
29, 1957. 


5. The demand for aluminium has been rising because of massive 
investment in generation, transmission and distribution of electricity, 
particularly in rural electrification programme. The demand for comm- 
-ercial grade aluminium has also been rising principally on account of ` 
compelling need for saving energy, aluminium being a very light metal 
with high heat conductivity. Tho production of aluminium in the 


- 
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country, ioven has not been able to keep pace with the increase in 
demand although the prosent installed capacity is adequate to шее the 
cürrent demand. The shortfall in production is due to inadequate availa- 
bility of power to aluminium smelters. In the circumstances, the Central 
Government has been compelled to arrange import of aluminium since 
September, 1977. Imports are now being made through tke Minerals & 
Metals Trading Gorporation (hereinafter called MMTC). 


6. In order to combat inflation in the price of aluminium, the 
Centra} Government by а notification dated May 20, 1970, issued under 
section 8 of the -Essential Commodities Act passed the Aluminium 
Control Order, 1970 (hereinafter referred to as the Control Order) for 
the availability of aluminium and its products.at fair prices and for 
regulating production, supply and distribution thereof. The Control 
Order was amended from time to time. - 


7. The consumption of power for production of one metric tonne 
of aluminium varies in different smelters _Of country under optimum 
conditions. One paise variation in the power tariff rate leads toa 
variation ef about Rs. 170/- per tonne (according te HINDALCO 
Rs. 180/- per tonne) in the cost of production of aluminium. Different 
State Electricity Boards charge different power tariff rates to the smelters 
catered to by them. The cost of production of aluminium per metric 
tonne, therefore, varios widely in different smelters. 


8. In view of the rise in the cost of production, particularly the 
different tariff rates, the cost of production of the four producers, namely, 
HINDALCO, BARCO, MALCO ànd INDALCO was different. The 


‘cost of production of BALCO and MALCO was much higher than that 


of HINDALCO and INDALCO. 


9. The Control Order as amended up to March 20, 1979 provides 
fixation of retention price and sale price of aluminium ingots produced by 
the said four producers. The retention price is fixed having regard to 
the estimated cost of production. The retention price is to be retained 


by the producer concerned. As the cost of production of HINDALCO 


and INDALCO were lower than that of. BALCO ‘and MALCO, the 
retention prices of HINDALCO and INDALCO were lower than the 
sale price, whereas the retention prices of BALCO and MALCO were 
higher than the sale prico.. If BALCO and. MALCO were to sell 
aluminium, ' they would undoubtedly suffer loss and their industries will 
go on perpetually ata loss..In order to obviate this difficulty, the 
Control Order provides a method for fixation of the sale price. If the 
retention price of any producer is lower than the sale price, he has to pay 
the difference between the sale price and refention price to the Aluminium 


\ 


a oF е 


102. Union onde v. Hindusthan Aluminium Corpn. Lid. [1383 (2) CLJ 


Regulation Account -maintained by fhe Controller of. Aluminium: as 
provided in the Control Order. On the other hand, if the retention ' price - 
of any producer is higher than the. ‘sale price, he would be "paid the 
corresponding . difference from thé’ Aluminium Regulation Account. 


Under this method, the sale price is-obtained by dividing the weighted 


average of the ‘retention prices of aluminium: by the total production ‹ of 
aluminium by the four producers. ‘The mechanism of sale price as 
illustrated by the appellants in paragraph 4.. Three of their supplemen- ` 
tary affidavit-in-opposition filed in the trial court is as follows : z= 


Company Estimated production Retention ' Amount due 2 





(tonnes) ' “` (price Ra.) 
» I: - 2. NE 3 . 4 
A 20 -— 169 : 3, 200 
B 25 E 150 3,750 . 
€ 10 f 2. 2 . 250 2, 500° 
D psc 693 220 3, 300. 
To | v4 das Boe 


Weighted average of retention, price Rs. ZE = Rs. '182.1 or say, 


Rs. 182. ' 
.The sale price is fred at Rs. 182. 
Therefore, : K 
A will pay in the account fòr every tonne 
Sold Rs. (182-160) — Rs. 22 ` 
B will pay in the account in every tonne 
Sold Rs. (1824150) — Rs. 32 
C will draw from the account for every tonne · : 
Sold Rs. (250-182) — Rs. 68.2 Í re 
D will draw from the account for every tonne 
Sold Rs. (220-182) — Rs. 38 


10. On October 4, 1979, the Cehtral Government passed five orders - 
4s contained in the respective notifications. By the. said orders, the 


Central Government fixed the sale price and retention prices of indigeny 


ous aluminium sold as ingots, billets, wire bars and wire rods under 
Clause 4(1) and the first proviso to; Clause 4A of the Control Order, 
the retention prices of indigénous aluminium ingots under Clause 4A 
of the Control Order, the sale and retention prices of unwrought indigen- 
ous aluminium products by an aluminium producer and transferred ‘by 
him to his auxiliary plant. for further! processing under the third proviso 
to Clause 4(1) and Clause 4А of the Control Order and the sale price of 
imported aluminium ünder Clause 4(2) of the Control Order. 


| 
1 
Н 
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з 11. On October 5, 1979, the Central Government issued a Press ` 
Note. It has been, inter alia, stated in the Press Note that recently there 
has been'an increase in the power tariff of some of the smelters, resulting 
їп corresponding increase in the cost of production, and that considering 
all aspects of the matter, it has been decided by ihe Government to 
revise the price of indigenously produced metal to reflect the increase 
in the cost of production due to the revision in the rate of power tariff. 
Further, it has been stated that the Government has also decided to pool 
the price of the domestic metal with the price of imported metal and to 
fix a uniform price. The prices of aluminium of different specifications 
inclusive of excise duty have also been stated in the said Press Note. It 
has also been stated that the imported aluminium will also be sold at the 
prices fixed in the Press Note, 


12. By the impugned orders, the retention prices of HINDALCO 
have been increased by Rs. 655/-per tonne. It is complained by HIN- 
DALCO that the said amount of Rs. 655/per tonne is wholly inadequate 
having regard to the enormous increase in the cost of production that 
had taken place since October, 1978. [tis alleged that in making the 
impugned orders, the appellants have completely ignored the cost of 
production of aluminium, and that the said amount of Rs. 655/ does not 
even cover the increase in the cost cf electrical power that has taken 
place since the prices of aluminium were last fixed in October, 1978. It 
has also been. complained by HINDALCO that even the entire increase 
in the cost of power consumed by HINDALCO has not been taken into 
consideration by the Government in fixing the retention prices. Renu- 
sagar Power Co. Ltd. (hereinafter referred to as Reunsagar) is the wholly 
owned subsidiary of HINDALCO. Renusagar owns and operates a 
cogl-fired thermal power plant which generates approximately 135 MW 
of power. The wholeof the said power generated by Renusagar 
(excluding the power consumed by the auxiliary . plant of Renusagar) 
is supplied to HINDALCO for the’ manufacture of aluminium. It is 
alleged that as a result of the increase in the prices of coal by the notifi- 
cation dated July 16, 1979, the cost of generation of power of Renusagar 
has increased by.about 2.25 paise per unit. Consequently, the cost of 

` production of aluminium by HINDALCO has also increased. It is all- 

eged that in fixing the retention prices, the Government had not taken 
into consideration and included in the retention prices, the cost which 
HINDALCO has to bear on account of generation of power by Renu- 
sagar which is fully consumed by HINDALCO іп the production and 
manufacture of aluminium... 


13. On January 15, 7870, the Central Government set up a body 
known as the Bureau of Industrial Costs and Prices (hereinafter referred 
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toas BICP) for the purpose of giving advice to the Central Govern- 
ment on industrial costs and prices. In September, 1977, the BICP 

E and the Additional Secretary to the Government of India, Ministry ef 
' Steel, Mines and Coal (Department,of Mines) recemmended that sinee 
the last fixation.of prices in October, 1978, the increase i їн the cost: of 
. production of aluminium was more than Rs. 900/-per ‘tonne on aecount 
of increase in the.cost of raw materials other than power, and that the 
sale prices and retention prices -and aluminium should be increased 
accordingly. The BICP and the said'Additional Secretary also recomm- : 
ended further increase in the selling and retention prices of aluminium 
on account of power. It is complained by HINDALCO that inspite 
. of the aforesaid recommendations by the BICP and (ће said Additional - 
Secretary the Central Government, їп making the impugned orders, 
has arbitrarily and. without any basis whatsoever completely ignored the. ' 
increase in the cost of raw materials other than power which the import- 
ant items in the cost of production of aluminium. - A 


14. It is alleged that the ale arid retentien prices of HINDALCO : 
fixed by the impugned orders do not cover even direct eosts incurred 
for the manufacture of aluminium by HINDALCO. HINDALCO is 
now suffering a cash loss of approximately Rs. 1,315/-per tonne of- alumi- 
nium manufactured and sold by HINDALCO apart’ from the loss ` 
caused by the non-recovery of. overhead, depreciation and; returm and the 
like. "On a total production and sale of 110 tonnes, “of aluminium per 
day. HINDALCO is now suffering a cash toss of approximately 
Rs. 145 lakhs per tonne. The said loss is TP 6 the аршу 
-of HINDALCO to bear. : 


Ex 

' 15. Itisthus apparent that HINDALCO feels aggrieved by Б 
fixation of the retention prices of aluminium, According te HINDA- 
LCO, in fixing the retention prices of aluminium, the Central 
Government has not taken into account the increase іп the cost of 
- . production since the fixation of retention prices in October, 1978. It. 
has nof also taken into consideration .the increase in the cost of 
power which is supplied to it by  Renusagar, а subsidiary of 
HINDALCO. | : с 


16. Оп October 5, 1979, that is, on the day following the 
impugned orders were passed, HINDALCO preferred an appeal a gainst 
the impugned orders to the Centrai Government under Clause 11 of the 
Contro] Order. During the pendency of the said'appeal, on October 24, 
1979, HINDALCO filed a writ petition beforga learned sirigle Judge - ef : 
this Court whereupon the Rule Nisi out óf which this appeal s arises was І 
issued. D 
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17.- -At the hearing of the Rule Nisl it was contended intei alia, on 
behalf of HINDALCO as follows : (1) Clauses 4A and 4B of the Con'rol 
Order were ultra vires section 3 of the Essential Commodities Act (2) The 
sale and retention prices of aluminium were not fixed in accordance with 


' Clauses 4 and 4A: of- the Control Order’ and, as such, the impugned orders 


were illegal and.'should be quashed. (3) Increases ih the cost of 


. production not having been taken into account in fixing the retention 


prices ferr HINDALCO the impugned orders were illegal and liable to 
be set aside, (4) The amount of money being the difference between the 


"sale price and retention price which HINDALCO was required to pay to 


the Aluminium Regulation "Account was tantamount to imposition of 
tax “without any legislative sanction therefor and not authorised by 
section, 3 of the Essential Commodities Act. Accordingly, such 
imposition of fax was void and HINDALCO, could not be asked to pay 


'the differences between the sale price and retention price to the 


Aluminium Regulation Account. (5) The impugned orders were void, 
under Article. 14° of _the oe inasmuch as HINDALCO wes 


discriminated vis-a-vis BAL without any reasonable justific ition 


` therefor. (6) In fixing the'sale and retention prices of aluminium by the 


* 


- impugned orders, the Central Government violated the rules of natur 


justice is nót giving HINDALCO a proper and reasonable opportunity 
of being heard and, as such, the impugned ‘orders were void. 


18. "On, the hand, the тоа and the MMTC sought to refute 


p "t contentions ‘of HINDALCO? The Central Government took 


preliminary objections as to the maintainability of.the writ petition _by 
HINDALCO, such objections were supported by MMTC. It was 
contended on behalf of the Central Government that this Cout had 
ng jurisdiction (о entertain a writ petition inasmuch as по part of 
the cause ‘of action arose within the territorial limits of this Court over 


‘which it exércises jurisdiction. Further, ‘HINDALCO having avaited 


itself. of an alternative remedy by preferring an appeal to the Central 
Government under. Clause 11 of the Control Order, the writ petition was 


' not. mainta inable. 


Q9 The learned Judge, after considering the ‘facts and circums- 
tances of the case and the, submissions made on behalf of the parties, 


qverruled the said preliminary objections raised on behalf of the Centr 1 
| Government and supported by MMTC. “It was held by the learned 


Judge.that a рагі, of the cause of action had arisen within the jurisdiction 
of, this. Court arid, , a8 such, this Court had jurisdiction to entertain and 


` dispose of the writ petition. So faf as the objection to the maintainab'lity 


of the writ petition on the ground of ari alternative remedy is concerned, 
it was observed by the, learned Judge that although Clause 11 of the 


> i [ Ж i ` 


эуе ; à hi Qs prs у 


d 


~ 


. 
gon 


106. Union of. India v. Hindusthan Aluminium Corpn. Lid. [1983 (2) сз 
E 
Control Order povided. for an appeal, no rules or есй 'һай Tu 
*Jaid down for hearing or disposal of such appeals and no particular 
, Tribunal or Authority had been expressly- empowered to hear such , 
appeals. During the pendency of the proceeding, the Government had 
nominated two officers to hear the appeal which seemed to the learned ^ 
' Judge to be an' ad hoc arrangement. F urther, HINDALCO had? 
challenged the vires of Clauses 4A and 4B of the Control Order, and the 
‘same could not,be decided by the Appellate Authority. In that view of 
the matter, the-learned Judge held that the alternative remedy was- not а 
bar to the maintainability of the writ petition. . р 


20. As régards the contentions of HINDALCO, the learned Judge 


` overruled ‘all of them except one which will be stated presently. The 


learned Judge came to the finding that since; 1978 there had been a Steady 2 
increase in the prices of raw materials required for the- production. of . 
| ,aluminium, and that in fixing the prices urider the impugned orders, (һе 


-Government had.taken into account only the rise in the rate of electricity. 


‹ 


charges and nothing more. Jt wasvobserved by the learned Judge that Е 


“by fixing the retention price below the cost of production, a producer 


might be compelled to sell its-products at a loss till such price was, re-fixed. 
- As, according to the learned Judge, ' the Central’ Government had not 

` taken into consideration the increases in the costs of production, it acted 

illegally in violation ofthe provisions of Clauses 4 and 4A of the Control - 


- Order. Upon the said findings the learned Judge allowed the writ " 


application in part directing the Central Government to reconsider the^ 
retention and sale prices fixed in respect of the products of HINDALCO, 
in the light of the observation made him in his judgment, and that till 
the same was done, the learned Judge directed the appellants not to give · 
effect to the prices of aluminium fixed by the Central Government by the 
impugned orders. vex 


21. Being aggrieved is the said judginent of the learned Judge, the 
present appeal has been filed by the Union of India and Others. 


` HINDALCO has also-filed a cross-objection to the findings of thélearned 


Judge overruling its other contentions as indicated above. 


V. 7. 22. At.the Nery outset; Mr. Noni: ‘Coomer Chakraborti, samad 
Counsel appearing on behalf.of the appellants has urged: ‘the said two 


preliminary objections to the maintainability of the writ petition filed by; ^ 


HINDALCO. ' The first objection relates to the jurisdiction of this Court 


to entertain and hear the writ petition and the second one to the ‘bar of. i 


the writ petition on the ground.of the alternative remedy of an appeal as 
provided for in:Clause 11 of the Control Order. So far as the first 
objection is concerned, it has been sübinitted by the léarned Counsel 


D 
e 


] : я “ 
" { РХ 
\ $ D rs 2 у 
F B 2 4 
1 


Й 


1983 (2) CLJ] Union of India v. Hindusthan Aluminium Corpn. Lid. 107 


that the p orders were all passed by the Central Government in 

New Delhi. The aluminium plant of HINDALCO is situate at Renukoot, 
in the District of Mirzapur, within the State of Uttar Pradesh, outside 
the jurisdiction of this Court. It is, accordingly, submitted that no part 
of cause of action arose within the jurisdiction of this Court and, as 
such, this Court and no jurisdiction to entertain the writ petition. 


23. On the other hand, it is contended by Mr. Sidhartha Shankar 
Roy, learned Counsel appearing on behalf of HINDALCO that 
although its factory is situate at Renukoot, the impugned orders have 
adversely affected the businees carried on by HINDALCO in Calcutta 
within the jurisdiction of this Court. Itis pointed out by him that 
HINDALCO has its principal office wherefrom it carries on its business 
at Birla Building in Calcutta. Substantial quantity of goods manufac- 
tured by HINDALCO are sold in West Bengal and in particular at 
Calcutta and the said sales are dealt with, ínter alia, by the said office 
of HINDALCO at Calcutta. HINDALCO holds large stocks of alum- 
inium manufactured by it in or around Calcutta through different 
. Consigning Agents. The substantial amount of sale proceeds out of 
; which HINDALCO is compelled to pay into the Aluminium Regulation 
Account by virtue of the impugned orders was received in Calcutta. It 
is submitted that in view of the impugned orders, HINDALCO has been 
suffering loss in Calcutta also. Accordingly, it is submitted that as the 
impugned orders have affected the business of HINDALCO in 
Calcutta, a part of the cause of action arose in Calcutta and this Court 
had jurisdiction to entertain the writ petition. 


24. Under Article 226(2) of the Constitution, the ‘High Court 
may exercise its power conferred by Clause (1) of Article 226 to issue, 
directions, orders or writs if the cause of action, wholly or in part, 
arises within the territory over which 1 exercises jurisdiction. . It is now 
well-settled that ‘cause of action means every fact which the plaintiff 
should prove, if traversed, in order to succeed in the suit. HINDALCO 
has come with a case that in view of the impugned orders, it has been’ 
suffering loss in its business in the sale of aluminium and its products 
produced and manufactured by it in Calcutta where its principal office 
is situate. If there had been no allegation of incurring of any loss as 
a result of.the impugned orders, we are afraid, there would not have 
"given rise to any cause of action, either wholly or in part, in Calcutta. 
Normally no person institutes any suit or proceeding unless his right is 
jeopardisied or prejudiced in consequence of any action of a private 
individual or of the Government. In tbe, writ petition, there has been 
a categorical averment of the suffering of loss by HINDALCO by the sale 
of aluminium and aluminium producets in Calcutta. We are now not 
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de ` concemed with the truth Or оаа of the allegation as the question. 


~ of jurisdiction i is to, Бе determined.on the basis of the. allegations made ` 


‚ jn the writ petition. If there was no ‘such allegation of’any loss suffered. 
by HINDALCO in Calcutta, the ‘High. Court would not entertain Һе. 
wri petition; however, illegal the impugned . ‘ordérs may he. A writ 
| petition is not entertained unless the petitioner comes with a case that- 
„ће has:been prejudiced sb iby any action of the Government or: d statutory 

body or authority. So, in our opinion, the writ’ petition," prima facie : 
"discloses “that a .part of cause of action' arose "in^ ‘Calcutta’ within ‘the 
ино of this . Court. | : i LM 


PET 


t ^A Mr. "Chakraborti has, however: placed much reliance "upon a Е 


decisio of-a learned-single Judge of this Court’ (Sisir, Kuniar Mukherjea, : 


И Wy m (1 ) Darshanlal Anand Prakash &- Anr- v. Collector - of Customs & 
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Central Excise, . Shillong, 1974 CLJ- 27. In that -case, the, petitioners E 


ch iNengéd the notifications under Item 3(1) of the. First Schedule to. the 
Central Excises and Salt Act, 1944. By the said notifications, the Central. 
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G »vernment classified, the tea gardens into “five zones for the. purpose of | 


> levying ‘excise duty at. varying. rates, оп. itea produced -at the gardens’ 


‘petitioners, therefore, related ; to; the levy of duties of excise' on the: ' 
~ manufacture and production of tea, | The manufacture and production , of 
tea by the petitioners took place i in the Slate of Assam. The levy and 
collection. of duties ‘of excise also took place i in the State of Assam. It” 
. Was, however, ‘contended on : behalf of the petitioners. that by reason ‘of 


the said levy the financial position sof the’ petitioners was adversely - on 


affected: and ‘such adverse efféct was felt by them in Calcutta, ` The 
question was whether a part of the cause of асйоп had arisen in t Calcutta; 


.. In support of the contention that a part òf, the, cause: of action arose in ' 


Calcutta, -it.» was contended on behalf of the: petitioners -that as they had. 


E ac according, to the.zones to which they belonged. The challenge of t the f 
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to deposit money i in the Reserve Bank, of India at its: Calcutta Office for ^: 


the payment ‘of excise duty, it should’ be held that a, part ofthe cause of 
action hád'atisen in, Calcutta and, accordingly, this Court had jurisdiction ^ i 
to" entertain" the writ petition. It'was held that such deposit was not. 


^ payment of excise duty so long: ав, it was not _appropriated - by the x 


Collector of. Customs and such appropriation took place, at Assam by. (Не. 
Collector of Customs by debiting the current account maintained’ by the | 
` assessee in Assam. Accordingly, the. said! contention of the ^ petitioners’ - 
'was not accepted by the learned Judge. The; leárned judge also: overruled 
‘the contention of' Yhe petitioners that ithe” effect of the: ‘impugned 


| notifications,” was felt by the petitioners in- their places of business ` 


including Calcutta. There was, however, : no averment and also: no 


; "finding in that case fhat the petitioners had suffered loss in their ‘business 
һа { NOE , 
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in Calcutta as a result of. fhe M notifications. In our opinion, it. 
has been rightly observed ‘by the learned Judge that the effect felt at a 
place of business оѓ. ће petitioners by reason 'of imposition of duty levied 
on the petitioners” fea, is’ far too;remote and incidental to constitute а 
part of the cause of action. Further, there is a clear distinction between 
the effect being" felt. at a place.of business and suffering of loss in the 
business by reason of an impugned order of the Government. We do not, 


| therefore, think that DarshanlaPs- ease is of any ‘help to the ‘appellants. 


.Nor do we think: that the decision of the Supreme Court in the case of 


- (2) Advocate-General, State’of Bihar v. M/s. Madhya Pradesh Khair 


E 


~ 


Industries & Anr., AIR 1980 SC 946 süpports the contention of the 
appellants inasmuch as the facts of that case are completely different 
from those of the instant case before us. ` In the circumstances, we agree 
with the learned ‘trial Judge that a part of the cause of action arose in 
Calcutta and this Court had jurisdiction to entertain the writ ‘petition. 


1 ' 26. Now we come fo the next preliminary abieaion to the mains 
tainability of the writ. „petition. Itis contended that as HINDALCO 
has availed itseif of a remedy by way of ал appeal under C'asue 11 of the 
Control Order, the writ petition was not maintainable. Clause 11 
provides that any producer, manufacturer or dealer or importing agent 
or.any other -person aggrieved by any” or der or direction issued under 
this order, may, within 30 days form the date of receipt of the copy of 
such order or direction. prefer an appeal to the Central Government and 
thereupon the Central Government may confirm, reverse or modify 
such order or direction -{n this connection, it may be noticed that the 
appeal was filed by HINDALCO on "October 3, * 1979. that is to say, 
on the next day of the passing of the impugned orders, all- dated October 
4, 1979. On October 24, 1979. the Rute Nisi out of which "this appeal 


‘arises was issued and an ad interim order was made by the learned Judge. 


On November 29, 1979; that is to say, during the pendency of the 
Rule- Nisi the Central ` ' Government constituted a Bench consisting 


"of two Joint Secret: ries for hearing 1 he appeal prefertod by HINDALCU 


under Clause ri ot'the ‘Control Order... ut 


27. it is now well-settled that when there is an adequate ` ani 


х ‘efficacious alternative remedy, the High Court will not normally enterta » 


a writ petition. This principle of law has come into existence by virtue f 
judicial decisions. imposing self-restrictioní on the exercise of powe 
under Article 226 of. the: Constitution where there ig an adequeate and 
efficacious alternative . remedy. The question of an alternative remedy 
being a bur is, however, a questidn of. discretion and not of" jurisdicti» i 
Clause 11 of the Conirol „Order provides for an alternative remedy by 


- way of an dicia The appeal 1 has tot be preferred to the Central 
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E and it is the Central РВ. that will dispose of the 
‘appeal. The ‘impugned’ orders have all been passed by the Central. 
Governmént and, although Clause 11 provides an appeal to' Central 
Government, in our opinion, it serves ho purpose, The authority which ;: 


ae ‘has passed an order cannot constitute. itself the Appellate Authority 


‘against such an order, If there had been a provision for review, it would 
be ‘understandable, but it is not comprehensible how an appeal | would lie 
| to the Central Government when the Central Government itself has passed 
` the impugned 'orders. In ‘the, circumstances, we' do not think that the 
provision for appeal under Clause 11 of the Control Order is an alter- 
native remedy to HINDALCO. The two ‘joint Secretaries who have been 
appointed by the Central Government to héar the appeal of HINDALCO 
‘are subordinate officers‘of the’ Central ‘Government and, we are afraid, 

such officers would not be able to call in question the impugned. orders of 
the Central Government. In any event, there ‘will always be an apprehen- i 
sion in the mind of the appellant ‘that no justice will be done to it in the 
appeal. It ig true that HINDALCO has preferred an appeal before ‘the 


` writ petition, was filed in this Court, but so’ far. as this Court is concerned, ; 


` 


before refusing to` entertain the writ'petition, it should be satisfied ‘that . 
the remedy, which has, been resorted to by HINDALCO is an alternative | 
rémedy in the true sense of the term'and the relief which is\sought for 
under. Article 226 of the Constitution may be available to it.in the appeal: 
But, as has been stated already, ho appeal. ean lie to the Central. 
Government against the impugned orders passed bythe Central Govern- 7^ 
ment, the provision of Clause 11 of, the "Contro! Order does: not afford 
- an alternative remedy to HINDALCO. Moreover, in the writ EOM ` 
HINDALCO has challenged thé validity of“ Clauses 4A and 4B of theni 
Control Order. The Appellate Authority, under Clause ` 11 will not: be | 
- entitled to-decide the question whether Clauses 4A and 4B are ultra Yjres^ 
section 3 of the Essential Commodities Act or not. For all this, we 
' hold that tho writ "petition is quite.maintainable and tlie provision under. 
Clause 1l is not an alternative remedy, and ‘is, , therefore, no bar to the 


maintainability of the writ petition, E oa , . Е ae 


É 1 


. 28. Before "we "o dies contentións "of the, parties: on the 


i merits of ‘the’-case, we may. discuss °а few other relevant facts, "The ў 


К 2 


Control Order or the price control applies only to 50% of. the: total 

, production by exch producer i in the form of electrical grade metal." The ` 

price controlled metal was required to.be delivered by the producers to 

` the State Electricity Boards, Government Departments or to any other. 
‚ person as directed by the Central Government. This metal is known as 

‘levy aluminium’. ' The remaining metal, that is, commercial grade was. | 

left free from | price control and the Producers were expected to' realise . 
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the cost elements of 5 charges, depreciation, and profits by the 
' sale thereof. The dual pricing policy, resulted a sharp increase in the 
price of non-levy aluminium affecting particularly, the weaker sections 
‘of the community who are large number of users of’ aluminium utensils, 
In view of this and other. considerations, the Government decided .to 
`. abolish the dual pricing system for aluminium and in its place introduced 
a uniform price for primary metal, that is, electrical conductor grade 
and commercial grade ingots. and wire rods, wire bars/billets made from 
electrical, conductor grade metal, Тһе. revised prices, on a yniform 
basis, were introduced on October 18, 1978. The retention price fixed 
for each aluminium producer under this policy: covered the full cost of 
production. ‘By virtue of the Notification No. S. О. 357(B) dated July 15, 
1975 read with the notification being S. O. 600(E) dated October 16, 
1975, thé Government would be entitled to direct each producer to 
supply aluminium to the extent of 50% of his monthly production in 
the form of aluminium ingots, -wire bars or billets or wire rods to such 
of the consumers as may be specified .by the Controller or such other 
officer authorised by the Central Government in this behalf, at suck 
price as may be fixed by the Central Government, from time to time, 
'under the Control Order. It is now necessary to refer to Clauses 3, 4, 4A 
and sub-clauses (1) to (4) of Clause 4B of the Cóntrol Order, which are 
as follows :— 


“3, - Control of Sale: Price" : f : 

(1) No producer or manufacturer or dealer or any other person 
shall -selj or agree to sell or otherwise dispose of indigenous 
aluminium ‘ata sale price exceeding the sale, price to be fixed in 

- pursuance of Clause 4.. ' ; m 


s. 
tc 


Explanation : For the purposes of order, any transfer of 
unwrought indigenous aluminium produced by a producér to his 

` auxiliary plant for "further processing and sale. as indigenous 

Pt aluminium of different specifications Shall: be deemed to be a sale 

`. and accordingly the sale price shall be fixed in pursuance of Clause 4 
in respect of such quantity of ,unwrought indigenous aluminium se 
, transferred ; © d2- . , 


(2) No importing agent or delit shall sell of agree to sell or 
| otherwise .dispose of imported ‘aluminium ata pricé exceeding the 
' sale price of imported aluminium fixed under Clause 4. 


4. Fixation of sale price : 


(1) « The -Central Government or the Controller may, having 
regard to, the estimated cost of production or ‘manufacture of 
indigenous aluminium, fix from time to. time, by, notification in {Не 


112 Union of India v. Hindusthan Aluminium Corpn, Lid. [1983 (2) CLS 


Official Gazette, the sale price of indigerious aluminium and different 
sale prices may be fixed in respect of indigenous aluminium of 


different sizes or specifications or in respect of indigenous aluminium | 
produced Or manufactured. in different areas or different factories ' 


in India ; 


Р 
р ^ 


Provided that, where the. Central Government may require any 
ptoducer to supply, under Clause 4C indigenous aluminium of such 
' specifications and in such quantities to such persons specified jn that 
clause, the Central Government. or? the Controller may if it is 
. considered necessary, so,to' do, fix in respect ef such indigenous 
Т aluminium, гере sale prices ; 


Provided further that only one price shall be fined for indigenous 
aluminium of the same spécifications, whether produced in different 
areas or in different factories in India ; Н 2 


Provided also that the Goverment may, by order, fix the sale 


price of unwrought indigenous aluminium produced by a producer’ 


and transferred by him to his auxiliary plant for further processing 
and sale as'indigenous aluminium of ‘different specifications. 


(2) . The Central Gavernment or the Controller may, having 
regard to the price of imported aluminium, the estimafed cost of a 
production of indigenous aluminium, and the provisions of Clause 4B 


fix from time to time, by notification in the Official Gazette, the ' 


* sale price of imported aluminium and different sale prices of imported. 


' uluminium may be fixed, ın réspect of different sizes or specifications 
of imported aluminium. 


4A. Fixation of.reteniion price of indigenous aluminium : 
The ;Central Government may, having regard to all relevant 
factors, ‘including the estimated cost of production of indigenous 
aluminium produced by a producer, by order, fix from time to’ time, 
‚ the retention price in Tespect of indigenous aluminium. produced and 
sold by such producer , and different retention prices may be fixed in 
respect of indigenous aluminium of different specifications produced 
by such producer. Such retention prices may also be fixed per tonne 
indigenous aluminium produced and transferred by a 
producer to his auxiliary plant for further processing and sale as 
indigenous aluminium of different specifications : 


Provided that, where the Central Government may require 
any producer to supply, under Clause 4C, indigenous hluminium of 
such specifications and in such quantities to such persons specified in 
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thet “¢lause, the ` Central Goverment or Controller may, if it-is. 
considered ' necessary so to do, fix ‘in respect of such indigenous 


\ aluminium separate retention price; . 


| Provided ' further that only оде retention. price shall be fixed for 
‘indigenous aluminium of the same ‘specification, for each producer, 
;whether such indigenous aluminium is produced in different areas or 


. jn different factories in India. ^ F 


f 187 Fair pricing of Aluminium : tos Es 
" (1) With a view to securing the ‘availability of aluminium to 


» à the consumers ata fair price, the Central Government may, from time 
^ * to time, pool— 


7 


: A Ҳа) the retention prices of indigenous aluminium ; or 


А (b) the' weighted average of retention prices with respect to 
‚ the price of imported aluminium; , 


' (2) "An account, to be called the Aluminium Régulation Account 
shall be. maintained by the Controller or by- such authority or person 
‚з may. be specified by the Central Government in this behalf ; 


(3). Where the retention price fixed under Clause 4A`in respect of 
indigenous. aluminium ingot or. of any other specification produced 
by any producer is lower than the ‘sale price in respect of indigenous ' 

г aluminium ingot or of such specification fixed” under Clause 4, such: 
prodücer shall, as-soon as may be after each sale, and in any case not 


` latet than. such period as may be specified by the Controller in this" 


behalf pay into the Aluminium Regulation Account, an amount 
equivalent to the difference between the retention - price and sale 
price in respect of each tonne of indigenous aluminium sold by him. 


Provided that where the retention price of unwrought indigenous 


' aluminium produced and transferred bya producer to his auxiliary, . 


- plant for “further processing and sale as, -digenous aluminium of 
different spécifications. is lower than the sa.e price, such producer 
shall, as soon as may be after each sale and in any case not latter than 
such period as may be: specified by the’ Controller in this behalf, рау. 


'.into the- Aluminium Régulation Account, an amount equivalent to 


the p duct of the difference between the sale 1 price and the retention ° 
price in respect of each tonne of. unwrpught indigenous aluminium 


. and the number of tonnes- of indigenous aluminium sold by such 


producer and for which no sale price, has been fixed. Ain 
KOY Where the retention pricé fixed under Clause 4A, in respect 


А of indigenous aluminium ingot or of any other specification produced 


- by any producer‘ is higher than the sale price in и of indigenous 
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17 ‚| tonne” of indigenous aluminium sold by him: R 
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“alutiiniam ingot or' of judi specification, fixed inde Clause 4, such -` 


= producer, shall be paid from" the many standing to the: credit of the: 


' Aluminium. Regulation Account; ап amount eq ivalent чо the : | 
difference between the retention price and sale price in ‘respect! of ‘each, t 
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+> Provided- that ‘where-the retention price of unWrought indigenous ` 1 


аи produced · and transferred by a producer to his "auxiliary 1, 


- plant for further. processing and sale as indigenous aluminium of ~- 
г: different specifications, is’ higher than the sale- price, such producer , 


^ difference -between the retention price *and’sale price in respect of ehch : 
tonne of unWrought indigenous: aluminium and the number of tonnes, 2 


“э 
x 


ue 


A 


of indigenous: aluminium sold by such producer. and for which no sale , » n 
4 Price has been fixed.” a i Yu ge 5 хи | 


n 


PA n 


P 29, · The Control Order has been" Баш ей. under section 3 ‘of the ` 
© Essential Commodities. Act. The dominant object of section: 3 of the ` 
‚ Actis máintenance of or increase in supplies of: any essential. commodity’ 
; or. for securing their equitable ‘distribution and availability at, fair prices.- 
Та order to fulfil that object, section- 3 authorises the Central Government 
to ‘разв ‘orders! which may provide ‘for / ‘regulating or prohibiting the: , 
production, supply and distribution of an essential ‘commodity and trade, ` 
‚апа commerce thérein. . Clause (c):of,sub-section (2) of section 3 of the 
. Act lays down: that such an order may, provide for controlling the’ ‘price at 
which any essential commodity . may: -be bought or sold. “Clause (f) J of 

( Sub-section, (2). also provides for requiring any person holding i in stock, 
-or engaged i in the production, ' or in the business of buying on selling, of | 


гапу, essential ‘commodity to sell the- wholé ora specified. part of the: 


quantity ` held in stock. or produced or received by | him; or in the í case of 
‚ any such commodity which is likely to.be produced or received. by him, 
to sell ‘the whole or a specified” part of such commodity when produced » 
` ог received by -him to the Central Government ‘or a State Government 
or to an officer or agent of such Government or to a Corporation owned- 


‘or “controlled by such. Government or to:such person or clas of pemont en 


vane in such circumstances as may- ‘be specified i in the order... 7 


NT 730. The grievance of HINDALCO i is that the, rlnn price; Pot» 


: aluminium have not been‘ fixed in. accordance with Clause 4A‘of the 


: Control Order: Its^ case is that. although "Clause 4A provides fot- the © А 


> fixation of - the- retention price of. indigenous aluminium. having. regard : 
:to all relevant factors, including the estimated "cost of production ‘of. ; 


` indigeneous aluminium, the. Governmeht has not at-all taken into 


consideration the: increase in ‘the prices of essential commodities, such as 
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shall be paid from · the money standing to. the credit of Aluminium , ) 
ve . Regulation . -Account,, an amount equivalent to the/ product ‘of the `- 
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' steel, ‘paper, cement, ‘coal and. petroleum ‘products whick thè "Government 
was bound to “take: into “account. - The Government, has not also taken 
into consideration the increase in. the power, ‘tariff rate fully and it has 
also altogether ignored the cost: of power “supply to: HINDALCO by 
Renusagar, a 100%.: subsidiary ` -of HINDALCO. 1 has been urged by 
DER Ray, : learned Counsel. for HINDALCÓ that in view of the expression 
"having regard to” in ' Clause 4A, the: Governinent should not only take 
into consideration ‘the estimated cost.of production, but also ensure the 
„cost of; production in the retention price that may be fixed by the , 
pen merit, . It is submitted that far from reflecting the increases in the 


_ prices ‘of inputs required for production’ and manufacture of aluminium, 


< the. Government has not at all taken into: consideration such increase ia 


кз fixation of : retention prices. Before ‘considering; whether the 


' Govethment, ds bound ‘to reflect in. the ‘retention price of indigenous 
, aluminium the estimated cost of. production or the increase im the prices: 
' of various items of inputs, we "may "first of all consider whether the 
Government has takei into ' consideration such increases in the cost ef 
production: . e^ 4 t 

Ld UN S 5 d nc SEA А ; | 
/` 3i. - т appears that faring the : усаг: ‘1978 till October, 1978 there 
was little. dr ho i increase in the purchase cost of main raw materials and 
inputs required for'the production of, aluminium. The Central Govern- 
ment had taken into account the.prices of ‘inputs on May 1, 1978 and 
“the power tariff. raté as revised subsequently in July; 1978 and prices 
- (fixed in “October, 1978 reflected the entite cost. of production. In 
paragraph 22) of the: affidavit-in-opposition. of the appellants affirmed 
"by one Hirak Ghosh, the Deputy Secretary to the Government of India, 
Ministry ofc Steel, . Mines and Coal (Department of Mines) and 
Controller of Aluminium, it' has. been. categorically averred that .before 


` issuing the impugned notifications the Government examined 


the increase in-the cost of production, of. HINDALCO and also of other 
aluminium producers, and that the respective retention ptices of the 


. producers, namely, | HINDALCO, INDALCO, `ВАТСО апа MALCO 


i reflected : ‘the increase. in, the power, rates only. A supplementary 


1 


‘ affidavit-in-opposition affirmed by the said. Hirak Ghosh ‘was filed by 


the appellants with the leave of thetlearned trial. Judge. In paragraph 1! 
of the supplementary affidavit-in-opposition, it has also been categorically 
stated, inter alia, that the Government increased, the price of aluminium 
_ taking note of the increase in the.cost of prodüction due to the increase 
"in the prices of certain essential commodities such as steel, paper, cement, 
power, ‘coal and petroleum, products, Such jnérease in the ‘prices of 
each essential commodity was шен by the Government on 15 own 
merits. à Ron Gen pm ori hs. 
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32, Aeran to 'HINDÁLCO, t the ‘Government has not суеп y, 
taken into considerátion such increases. inthe costs of production, but 
that. has been denied by the ‘appellants, and as noticed above, jt is - ^ 
ihe positive case of the appellants, that such i increases have been taken : 
into" consideration before fixing ~the retention prices of indigenous - 
. aluminium. Our. attention has been .drawn ‘by. Mr. Ray to the. fact, yc 
that paragraph 1i of the supplementary. affidavit-in-opposition has not 
been properly, - affirmed. The ‘suid paragraph has been affirmed: as. 


- true to the information of the’ ‘deponent without disclosing: from which: 


‘source-he ! derived such information. It must be said that paragraph Ir (j 
has not beem. properly affirmed,- but ‚even if we. leave out of ` consideras -> 
‘tion ,parágraph. 11, the other dverments in. the affidavit- -insoppesition 

. pointed out above show that the Government has taken into considera А 
tios the: ‘ increase. im the cost of ойе, 


| E "Tee Testa Coil tok HINDALCO submits that the 
appeliants have not denied the ‘averment i in paragraph 46(e) of the. writ. D ove 


. ` Petition.. In that paragraph, it has been ‘Stated, inter alia,; that‘ the 


t. 


^ 


` paragraph 46(e) of the petition. Paragraph: 34, however, starts with ` 


m admitted is. a denial of that fact: It would have-beeh better for the. 


E mattér. y Where, as in the instant case, allegations contained in a 


. Central Government did not have (regard \to or proper regard to the " 
estimated" cost of _ production, . atid other material factors so far ‘as 
HINDALCO ‘was concerned.’ Paragraph 46(e) hàs been deait with by 
the; appellants n paragraph : 34(ii) "of the affidavit-in-opposition in С 
which it has been submitted... inter alia, that in the light of е!., 
- provision of ‘section 3 of the Essential Gommodities’ “Act, the éost оГ. 

” - production itself is of, no relevance. Itis true that in: Clause (ii) of 

paragraph. 34, there has been no denial. of the averments made їп... 


the’ following : “That the contentioris made by. the petitioners in 
paragraph 46. of the petition, ` are not admitted. ‚1 say, thát , Proper 
submissions will be made theréon, on behalf of the ‘respondent at the 
time of hearing. ` ¢The learned Additional Solicitor General has placed. | 
reliance upon the starting words of paragraph 34 and submits that the 
i allegations made in paragraph 46 including paragraph 46(e) оѓ the, | 
| ‚ Petition ‘have not been admitted: ‘which means a denial of the same: 
` Much submission have been ‘made on the scope and extent of the word Ол 
“iot admitted”. There can be no doubt that a fáct'stated to be not ': . 


appellants to, specifically deny the allegations made in paragraph 46(e) of eo 
` the petition. ‚ We ‘do not, howover, think that the absence of ` any specific 
; denial.-is fatal to the appellant, for i in considering whether an allegation 
has, been denied or “not, the Court should not be too technical in thè 


„particular a have not ‘been specifically denied, before ШЕ, to” 


utr p \ D 
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any finding that such allegations have been admitted by non-traverse, it 
will be the duty of the Court to take into consideration other averments 
in the affidavit and then to decide whether the allegations have been 
denied or not, Assertion of a fact which is. contrary to another fact, 
is a denial of that another fact, even though the same is not specifically 
denied. In the instant case, HINDALCO has repeated the allegations 


‘that there has been no consideration of the increase in the cost of 


production by the Central Government. On the other hand, in the 
affidavit-in-opposition, the appellants have in many places specifically 


Averred that there has been such consideration by the Central Govern- 


ment, So, in our opinion, even though paragraph 46(e) of the petition 
has not been specifically denied by the appellants, it is difficult to uphold 
the contentions of HINDALCO that the appellants have, by non-traverse 
of that paragraph, admitted  non-consideration by the Central 
Government of the increase in the cost of production. There is no 
reason why we should not betieve the case of the appellants as pleaded 
in theit affidavit-in-opposition that the Government had taken into 
consideration the increase in the cost of production. Accordingly, we 
do not accept the contention of HINDALCO that the Government had 
not considered at al} the increases in the cost of production. 


34. The next question that requires consideration is whether in 
view of the expression "having regard fo" the Government was under a 
duty te ensure the producers of aluminium including HINDALCO the 
cost of production | including increases in such cost in the retention 
prices. In this connection, we may refer to a decision of the Privy 
Ceuncilin (3) Ishak v. Thowfeek, (1968) | WLR 1718, where Lord 
Pearson observed as follows : 


“The requirement that the Board shal “have regard” to certain 
matters tends i in itself to show that the Board's duty. im respect of 
those matters is limited to having regard to them. Fhey must take 
them into account and consider them and give due weight to- then, 
but they have an ultimate diséretion and are not bound to select в 
person or persons whom they consider unsuitable." 


35. The above observation ef Lor® Pearsom whicl fas beer 
relied оп by Mr. Ray does not sapport his contention thet im view of 
the expression “having regard to im Clause 44 of the Contro! Order 
the’ Government is enjoined to ensure or reffect in the retentiom price the 
increases ia the cost of productiom А statutory sequirenrent to “have 
regard" to аву existing terms or ciscumstances dees not necessarily meam 


-a duty to comply with them (Strouds” ludiciab Dictiomary, Fourth 


Edition, Vol.2, Page 1214). That statement has beem made wisin 
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шен: to the еб ой. of the Privy Counsil in cone V. Thowfeek: - 

(supra). Thus by the said observation of Lord Pearson it has not been  . 

laid down that the- expression “have. regárd to" .means а. duty. The 4 

-expression, in our opinion, means that all relevant factors should be A 
taken into account. and considered before the :Govérnment fixes the ` 
= retention price. In (4): Ryots- of Garabandhe Ve Zamindar. of Parlakindy, . : 

ғ AIR: 1943 PC 164, the Privy ‘Council observed ‘that the expression “have | 

- regard to" only obliged the Government to consider all relevant. materials. 
to which it. must have- regard. The Supreme" Court. had occasion to - 
consider the expression = "having: ‘regard to” in (5) Saraswati Industrial 
- Syndicate., Ltd. у. Union of India; -AIR 1975 5С .461. Under Clause 7(2). 
+ of. the Sugar .Contro] Order passed under section 3 - of the Essential 
Commodities Act, the Government is required: -to fix the prioc “Having 
. regard’ to. „the, estimated cost of production of sugar on, the basis ^ 
: of the relevant schedule”. - In interpreting the-term "having regard: to^: _ 
. Beg, J. (as he then was) relied on the interpretation given to the expression. = E 
Е by the Privy Council in Ryots of Garabandhe v. Zamindar of Parlakindy. ` 
- The appellants before the -Supreme Court also. concéded- that what the 
Privy Council had said was the effect of the language of Clause 7(2) of . 

_ the Sugar Control Order. We are unable to accept the contention of the _ 
learned Counsel for HINDALCO that the interpretation given to the term - 
“having regard to" by the Supreme . "Court was- оп. the basis of- the- 
concession made by. the appellants: Had it beén so, the Supreme Court- 

. would not have- feferred to the said observation of. the Privy Council. 

In our opinion, the Supreme Court accepted the interpretation given by 
"the Privy Council which was also conceded to. by the appellants. ‘The 
"importance of the decision .of the Supreme Court in Saraswat?’ S-Case is 
that the Supreme “Court had to interpret the similar expression, namely, 
“having regard to the estimated созі of production" occuring in ` 
Clause 7(2) of the Sugar Control Order as in Clause 4A of the Совіто]*- 
Order with’ -which we are concerned; "both £he orders having been passed 
under section 3 6f the Essential Commodities Act. 


. 36. Inthe later decision ‘of the Supreme Coaiti in thé: case of 6): 
State of Karnataka ~v, Ranganatha Reddy, AIR 1978 SC 215, the Supreme `- 
Court considered the contents and purport of the expressions - “having 
regard to” and “shall have regard to" and, after referring to some English ` 
decisions: and: the decision i in Saraswati’s case (supra), took the same view - 
as expressed. by Beg, “J. in Saraswati's case (supra). The- expression 
“havin g regard to" as-interpreted by the Privy Council and the Supreme i 
Court does not -support the contention of HINDALCO ‘that · such ` 
-expression enjoins the Government to ensure or reflect the estimated cost 
of production in the retention price. What it enjoins is therefore, that 
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Rhe Government shall have regard to all the relevant factors relating to 
the cost of producfion of indigenous aluminium. There can be no doubt 
“that consideration does not mean to give a cursery glance by the 
‘Government on the relevant materials, but-it requires giving duc weight 
Xo such materials. Thereafter, rt would be the concern of the Govern- 
ment whether it would include all factors in the cost of production in the 
retention price or not and, in this respect, the decision of the Government 
would be final and «conclusive unless it Gemonstrably leads to manifest 
anjustice and hardship. | i 


А 37. Тп ап earlier decision in (7) Union of India v. Kamalabai, 
AIR 1968 SC 377, relied upon by Mr. Ray for HINDALCO, the 
Supreme Court had to-consider the ‘scope and extent of section 3(1)(е) 
of the Requisitioning and Acquisition of Immovable Property Act, 1952 
‘Clause (e) relates to the'making of an award by the Arbitrator deter- 
mining the amount of compensation payable for the requisitioning ої 
the acquisition of any property. Jt provides, infer alia, that in making 
an award, the Arbitrator shall have regard to the circumstances of each 
case and the provrsions of sub-secticns (2) and (3) so Таг аз they are 
applicable. Sub-sections (2) and (3) enjoin what the amount of 
compensation payable for the requisitioning or the acquisition of any 
property shall consist of. It has been observed by G. K. Mutter, J. who 
delivered the judgment of the Supreme Court that the expression “һауе 
regard to" in sub-clause (e) of sub-section (1) of section 8 does not give 
the Arbitrator any freedom of considering the two modes laid down in 
sub-section (3) and accepting the one which he thinks fair. It is clear 
that the ‘expression “having regard to” has been interpreted by the 
Supreme Court as above in the context of section 8(1)(е) and sub» 
sections (2) and (3) thereof. After the acquisition. of any property, the 
Government is to pay compensation to the owner of the property, such 
compensation should be the just equivalent of the market price. Indeed, 
sub-section (3) of section 8 which has been couched in a mandatory 
language provides as to what should be the amount of compensauon 
payable for acquisition of any property. In that context, it has been 
held by the Supreme Court that the expression “having regard to" in 
Clause (e) of section 8(1) does not confer on the Arbitrator any discretion 
not to include in the amount of compensation, any of the amounts as 
mentioned in Clauses (a) and (b) of sub-section (3). If the Arbitrator 
had such a discretion, in that case, the compensation that would be 
awarded might not be the just equivalent of the market price. In the 
circumstances, we do not think that the said interpretation of the term 
“having regard to" as made by the Supreme Court in Kamalabai's case 
(supra) in the context of the facts of that case will have any application 
to the instance case. 
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38 Er this connection, we shall considera few other decisions of 
.the Supreme €ourt which have been relied on by the leamed Counseb 
for HINDALCO: In (8) Panipat Co-Operative Societies v. Union of India, 
AIR 1973 SC 537 and in (9 Anakapalle Co-Operative Agricultural & 
Industrial Society Ltd. v. Union of India, ATR 1973 SC 734, the Supreme 
Court had to consider section 3(3C) of the Essential Commodities Act. . 
Section: 3(3C}reads as follows: 


*3(3C). Where any producer is required by am order made 
with reference to Clause (fof sub-section (2) to sell any kind of 
sugar (whether to the Centra} Government or a State Government 
er to an officer or agent of such Government or to any other 
person or elass of the persons) and either ne notification in respect of 
such sugar' has been issued under sub-seetion (3A) or any sueh notifi- 
cation, having been issued, has ceased to remain in force by efflux. 
ef time, then,” notwithstanding anything contained in sub-section(3), 
there shall be paid to that producer an. amount therefor which shalt 
be calevlated with reference to sueh price of sugar às the Centrab 
Government may, by order determine, having regard to— 

(aj The minimum price, if any, fixed for sugarcane by the 
Central Government under this seetion ; 

(b) Fhe manufacturing cost of sugar z 

(e) The duty or tax, if any paid өг payable thereon sand 

(d) The securing of а reasonable, return on the capitab 
employed in the business of manufacturing sugar, 
and different price may be determined, from time to time, for 
different aresas, or for different factories or for defferent kinds 
. ef sugar, І : 


Explanation.—For the purpose of this sub-section, *producer'" 
means a person carrying Oa the business of . manufacturing. 
sugar”. f 


39. In these two decisions, the Supreme Court has:not interpreted 
or considered the expression "having regard to" oceuring in section 
3(3C) of the Essential Commodities Act, but held that the fair price 
has to be determined in respect of the entire. products ensuring fo the 
industry a reasonable “return on the capital empolyed in the business 
of manufacturing sugar. One of the factors fo which. the Government 
shall have regard to in. determin:ng the price of sugar is the securing of 
a reasonable return on tbe capital employed ів the business of 
manufacturing sugar. It is contended by Mr. Ray that in the holding 
that the fair price has to be determined in respect of the entire 
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production ensuring to the industry a reasonable return on the capital 
employed in the business of manufacturing sugar, the Supreme Court 
had in its mind the expression “having regard to" in section 3(3C) and 
the scope and extent thereof. In support of the said contention, much 
reliance has been placed by Mr. Ray on a later decision of the Supreme 
Court in the case of (10) M/s. Prag Ice & Oil Mills v. Union of India, AIR 
1978 SC 1296. That was a case on the Mustard Oil (Price Control) Order, 
1977 issued under section 3 of the Essential Commodities Act. In that 
case, one of the contention of the petitioners was that fixation of a price 
without ensuring a reasonable return to the producers or dealers was 
unconstitutional. In support of that contention, the decision of the 
Supreme Court in Panipat’s case (supra) and in Anakapalle’s case (supra) 
were relied upon. In repelling the said contention, the Supreme Court 
observed as follows :— | 


“Counsel for the petitioners relied upon the decisions in Panipat 
Co-operative Sugar Mills v. Union of India, AIR 1973 SC 537 and 
Anakapalle Co-operative Agricultural and Industrial Society Ltd. v. Union 
of India, AIR 1973 SC 734, in support of their contention that a fixation 
of a price without ensuring a reasonable return to the producers or 
dealers is unconstitutional. The infirmity of this argument, as pointed out 
in (11) Meenakshee Mills v. Uuion.of India, AYR1974 SC 366, is that these 
two decisions turn on the language of section 3(3C) of the Essential 
Commodities Act under which it is statutorily obligatory to ensure to the 
industry a reasonable return on the capital employed in the business of 
manufacturing sugar. These decisions can, therefore, have no application 
to cases of price fixation under section 3(1) read with section 3(2)(c) of 
the Act. Cases falling under sub-sections (3A), (3B) and (3C) of section 
3 of that Act belong to a different category altogether". 


, 40. Relying upon the said observation of the Supreme Court it 
has been strenuously urged by Mr. Ray that in view of the expression 
"having regard to” in section 3(3C) of the Essential Commodities Act, 
the Supreme Court was of the view that it was statutorily obligatory to 
ensure to the industry a reasonable return on the capital employed in the 
business of manufacturing sugar. The same expression being in Clause 

4A of the Control Order, Mr. Ray submits, it should be held that it is 
statutorily obligatory on the part of the Central Government to ensure 
to the aluminium industry the estimated cost of production or the 
increases in the cost of production in the retention price of indigenous 
aluminium. Counsel submits that in Prag Ice & Oil Mills case, the 
Supreme Court has, in effect construed the expression “having regard 
to” аз denoting an obligation om the part of the Goverament. 
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41. Attractive though the contention is, we regret, we are unable 
to accept the same И will be incorrect to say that in Prag Ice & Oil 
Mill's case, the Supreme Court considered or interpreted the expression 
“having regard to” occuring in section 3(3C) of the Essential 
Commodities Act. It is true that in Panipat’s case and in Anakapalle’s 
case, it has been observed that section 3(3C) ensures a reasonable return 
to the producers or manufacturers of sugar on the capital employed by 
them, but such observation has been made not on the interpretation of 
the term **having regard to", but for some other reasons which will be 


stated presently. 


42. In Panipat'scase, the Supreme Court has noticed that sub- 
section (3C) of section 3 of the Essential Commodities Act was incorpo- 
rated into the Act by an amendment thereof. Further, the Tariff 
Commission in 1958 and the Sugar Enquiry Commission in 1965 had 
worked out the zonal cost schedules on the basis of averaged recovery 
and duration, the minimum and not the actual price of cane, the averaged 
conversion costs and recommended a reasonable return on the capital 
employed by the industry in the business of manufacturing sugar. This 
experience was before the Legislature’ at the time when sub-section (3C) 
was inserted in the Act, The Legislature, therefore, incorporated the same 
formula in the new sub-section as the basis for working out the price. 
The purpose behind enacting the new sub-section was three-fold, namely, 
to provide an incentive, to increase production of sugar, encourage 
expansion of the industry, to devise a means by which the cane producer 
could get a share in the profits of the industry through prices for his 
cane higher than the minimum price fixed and secure to the consumer 
distribution of at least a reasonable quantity of sugar at a fair price. It 
has been observed by the Supreme Court that there can be no doubt that 
these were the objectives for which the sub-section was passed. It is thus 
apparent that in the background of the facts stated above, the Supreme 
Court in the cases of Panipat and Anakapalle held that a reasonable 
return should be ensured to the sugar industry on the capital employed. 
Further, in that background, sub-section (3C) was interpreted by the 
Supreme Court as making it obligatory for the Government to secure 
a reasonable return on the capital employed in fixing the price of sugar 
and that has also been noticed by the Supreme Court in its later decision 
in Prag Ice & Oil Mill’s case. We are, therefore, unable to accept the 
contention of the learned Counsel for HINDALCO that in view of the 
said observation of the Supreme Court in Prag Ice & Oil МИГ» case, it 
should be held that under Clause 4A of the Control Order, it is statutorily 
obligatory for the Government to ensure or reflect in the retention price, 
the estimated cost of production or the increases in the prices of imputs. 
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43. Itis said on behalf of HINDALCO that if the Government is 
net bound to include in the retention price all the increases in the cost. of 
production, reasonable return on the capital employed apart, the 
producer will suffer loss. It is urged that:the Government not having 
reflected in the retention price the increases in the prices of various inputs 
of production for which the Government is responsible and the whole of 
increase in the power tariff rate, HINDALCO has suffered loss since the 
revision of retention and sale prices in terms of the impugned orders. 
Indeed, from the balance sheet of HINDALCO for the year 1980 an 
endeavour has been made before us by the learned Counsel for 
HINDALCO to show that in that year HINDALCO has suffered a loss 
of about Rs. 21 lakhs in regard to production of aluminium. The 
appellants and MMTC, however, do not admit that- HINDALCO has 
suffered auy loss whatsoever; on the contrary, it is their case that 
HINDALCO has made a profit of 1,90,47,197/- after deducting from its 
income a sum of Rs. 14,30,44,230/- which has been set apart as the 
amount payable to the Aluminium Regulation Account. It is, however, 
submitted on behalf of HINDALCO. that in calculating its income from 
production of aluminium, its income from sources other than from 
aluminium amounting to Rs. 1,40,23,342/- should be excluded and, upon 
such exclusion, the balance sheet shows that HINDALCO has suffered a 
loss of Rs. 20,76,145/-. Much submissions have been made on behalf 
of the parties as to whether HINDALCO has suffered a loss or has 
gained a profit or not. The question of profit or loss was not raised 
before the learned trial Judge, the balance sheet was not produced and 
no affidavit in support of the respective cases of the parties relating to 
profits and losses of HINDALCO was filed. At this stage, we do not 
propose to embark on the question whether HINDALCO has suffered a 
loss or has gained a profit from its aluminium business in 1980. We shall, 
however, proceed on the assumption that HINDALCO has suffered a 
loss of Rs. 20,00,000/- and епа іп 1980 as a result of the implementation 
ofthe impugned orders or the revision of the retention and sale prices 
of aluminium. 

44. А question will naturally arise whether the Government will be 
justified in fixing the retention price of aluminium in such a way as would 
entail a loss to the industry. Mr. Roy has placed reliance upon the 
observation of Ray, C.J. іп Meenakshee Mill’s case (supra) on Cotton 
Textile (Control) Order, 1948 that the fair price must be fair not only 
from the point of view of the consumer but also from the point of view 
ofthe producer, and that any restriction in excess of what would be 
necessary in the interest of general public or to remedy the evil has to be 
very carefully considered so that the producer does not perish and the 
consumer is not crippled. At the same time, it has also been observed 
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that'the aspect of ensuring availability of the essential commodities to 
the consumer equitably and at fair price is the most important considera- 
tion. The dominant object of section 3 of the Essential .Commodities 
Act, as stated already, is maintenance and increase in supplies, equitable ' 
distribution and availability at fair price of the essential commodity and, 
with that object in.view the Government has to take measures for, 
regulating the production or manufacture of any essential commodity and 
for controlling the price at which such commodity may be bought or sold. 
These measures are taken obviously in the interest of the consumers 
which is of paramount consideration. The interest of producers or 
manufacturers of an essential commodity i is no doubt a factor to be taken - 
into consideration, but surely it is of much lesser importance and must 
yield to the interest of the general public who are the consumers. This 
does not mean that the Government will not look to the interest of the 
industry, and it is the duty of the Government to strike a balance 
between the need or the demand for the essential commodity concerned 
and the interest of the industry. Büt in no case the interest of the © 
industry should be given preference and predominant consideration ' 
surrendering public benefit If ia serving the interest of the public, the 
‘industry has to suffer a loss for а temporary period, such loss cannot be. 
considered a relevant factor in setting at naught the governmental, action 
in fixing the price of an essential commodity. Care should also be taken 
by the Government to see that the loss is not a perpetual one ora huge 
loss which may result in the closure of the industry.. But because an 
industry has suffered a loss for the time’ being, that -will be no ground 
for setting aside the governmental policy relating to the fixation of the 
price of an essential commodity. The Price Contro] Order i is to achieve 
the objectives of section 3 of the Essential Commodities Act, namely, . 
for maintaining or increasing supplies of any essential commodity or, 
for securing their. equitable distribution and availability at fair Prices. 
The Court will consider whether such objectives have been achieved by 
the Price Control Order, and it will be an irrelevant factor that in 
achieving the same some loss has been or may be caused to a particular 
industry. The view that we have taken finds support from the decision 
of the. Supreme Court in Prag Ice & Oi! Mills case (supra) where. 
special emphasis has been laid on the said objectives. We do not think 
that the observation of the Supreme’ Court in Prag Ice & Oil Mill’s case 
to the effect that the producer will in certain circumstances ‘have to bear 
a loss has been made in the context of abnormal. situations as contended 
by the learned Couasel for HINDALCO. It may be that there was some 
abnormal situation in tho sense that theré was illegal hearing of 
mustard oil and an artificial rise in the price thereof. But whafever 
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— Xhe situation, it 4s clear from that decision that paramount 
consideration. and dominant object of section 3 is the interest of the 
' consumers and not of the industry. 


45. Яп (12) Laxmi Khandsari v. State of Uttar Pradesh, AIR 1981 
SC 873, the Supreme Court has reiterated tbe observation made in its 
earlier decision in Prag Ice & Oil Mill's case relating to the objecte 
sought to be achieved by section 3 of the Essential Commodities Act and 
its view that there is no obligation to fix the price in such a way as to 
ensure reasonable profits to the producer or manufacturer. The question 
has been answered by the Supreme Court positively in (13) Mis. New 
India Sugar Works v. State of Опат Pradesh, АЗЕ -1981 SC 998. That 
case was on the validity of the notification imposing levy on sugar. In 
that context Fazal Ali, J. after reviewing the decisions on the рой 
observed as foHows :— 


“Tt was next strenuously contended that in fixation of the price 
of levy sugar the Government has not taken into consideration tke 
fact that the petitioners would wndergo a serious loss because the 
price would not be sufficient even to cover their manufacturing cost 
We are, however, unable to agree with this argument. The policy 
of price control has for its dommant object equitable distribution and 
availability of the commodity at fair price so as to benefit the 

_ consumers. [tis manifest that individual interests, however, precious 
they may be must yield to the larger interest of the community, 
namely, in the instance case, the large body of the consumers of 
sugar. In fact, even if the petitioners have to bear some loss there 
‘can be no question of the restrictions imposed on the’ petitioners 
| being unreasonable.” : 


. 46. In view of the above decisions of the Supreme Court and 
particularly the decision in the case of New india Sugar Works, по 
challenge can be made to the impugned orders of the Government 
passed under the Control Order on the ground that HINDALCO has 
suffered loss. 


^ 47. We have so far proceeded on the assumption that 
HINDALCO has suffered a loss, for, as alleged by it, the retention prict 
does not reflect ali the increases in the prices of various inputs of 
production. . "We would, however, like to state some significant facts. 
On September 28, 1979 under a covering letter, HINDALCO submitted 
to the Controller of Aluminium a statement showing the increase in 
the cost of production due to ‘increase in the costs of raw materials, 
power and stores (Annexure IV to the affidavit-in-opposition). Rs. 3,275]- 
was shown to be the total increase on controlled. items on accouat of 


£26 Union of India v. Hindusthan Aluminium Corpn. Ltd. [1983 (2] CLJ 


raw materials, power, stores and sundries for each tonne of aluminium 
ingot. Am additional increase in the cost of uncontrolled fabricated 
items were claimed im the statement to be Rs. 400/- per tonne of sucb 
етә. In the said letter, И was stated that by way of an interim 
measure, HINDALCO inereased the price of uncontrolled metal by 
Rs. 2,200/-.рег tonne pending reviston of priees of aluminium by the 
Government. It was alleged that even after the mciease in the price, 
the wncontrolled fabricated items still fell short of Rs. H475|- per tonne, 
and the controlled items by Rs. 3,225/- per tonne as compared to 
the actual increase m the cost of production, causing continued heavy 
losses. It was alleged in paragraph 41 of the writ petitiom that even after 
the sale and retention prices were fixed by the impugned orders, on а 
Total production and sale of 110 tonnes ef aluminium metal per day, 
HINDALCO was suffering a cash loss of approximately Rs. f.45 lakhs 
per day. 


48. It was, however, pointed out by the appellants in paragraph 
23 of their affidavit-in-opposition that since HINDALCO produced? 
25,000 tonnes of uncontrolled semi-fabricated items per annum, the 
additional receipts on account of average increase in prices by 
Rs. 2,200/- per tonne would amount to Rs. t.5 lakhs per day. Further, 
it was pointed out that HINDALCO again raised the prices of semi- 
fabricated items taking into account the increase iu the prices by the 
mpugned orders dated October 4, 1979. · These increases, it was 
averred, more than compensated HINDALCO of its alleged loss of 
1.43 lakhs per day on aecount of the retention prices of the controtled 
ttems. Jt was alleged that HINDALCO'S intention was to reap a 
double benefit by moving this Court praying for increase in the retention 
prices. Xn paragraph 18 of the affidavit-in-reply, HINDALCO admitted 
that after the revision of the sale und retention prices by the impugned `` 
orders, it increased the prices of uncontrolled semi-fabricated items by 
Rs. l,170/- per tonne over and above the increase of Rs. 2,200/- per 
tonne effected immediately before the impugned orders were passed. 
Fhus, after the passing of the impugned orders, the total increase thai 
was made by HINDALCO ir the prices of uncontrolled semi-fabricated 
items of aluminium was Rs, 3,370/- per tonne, that is to say, above the 
total increase in the costs of the inputs of the controlled metal. The 
significant fact to be noticed is that while the appellants in paragraph 23 
of their affidavit-in-opposition averred that in view of the increase by 
HINDALCO of the prices of uncontrolled semi-fabricated items by 
Rs. 2,200/+ per tonne, HINDALCO get an additional receipt of Rs. 1.5 
lakhs per day, the alleged loss being Rs. 1.45 lakhs per day, was not 
denied in paragraph 18 of the affidavit-in-reply, although it was alleged - 
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that losses suffered by it on controlled items had not been compensated 
atall. It was also «ot disclosed by HINDALCO in paragraph 23, 
what the daily additional receipt was consequent on the increase in the 
prices of uncontroHed items by Rs. 2,200/- per tonne. Moreover, it has 
been noticed already that HINDALCO further increased the prices of 
uncontrolled items by Rs. 1,170/- per tonne over and above Rs. 2,200/-. 
If after the increase- by Rs. 2,200/- there was an additional receipt of 
Rs. 1.5 lakhs- per day, the additional increase would surely amount to 
much more than Rs. 1.5 lakhs per day. Thus, it is difficult to accept the 
case of HINDALCO that it was suffering. а cash loss of Rs. 1.45 dakhs 
per day. 


49. While we are on Clauses 4A and 4B of the Contro] Order, we 
may consider the case of HINDALCO that the said clauses ate ultra vires 
section 3 of the Essential Commodities Act, which is one of the grounds 
in the cross-objection. It is argued on behalf of HINDALCO thai 
Clauses 4A and 4B impose a tax on the producers and/or manufacturers 
of aluminium without there being any specific provision in that regard 
in section 3 of the Essential Commodities Act The contention made 
on behalf of HINDALCO is that as it has to pay the difference between 
the sale price and retention price in the Aluminium Regulation Account 
as provided in Clause 4B, such payment is tantamount to an imposition 
oftax without any legislative sanction. The above contentions were 
also made before the learned Judge, but the learned Judge overruled the 
same. 

50. Latham, C.J. of the High Court of Australia has, in 
(14) Mathews v. Chicery Marketing Boards, 60 CLR 263 defined ‘tax’ 
as follows :— 

° *A tax is a compulsory exaction of money by public authority 
for public purposes enforceable by law and is not “payment for 
services rendered". 


. 54. It has been observed m. B. K. Mukherjee, J. (as he then was) 
in the decision of the Supreme Court in (15) The Commissioner, Hindu 
Religious Endowments, Madras v. Sri Lakshmindra Tirtha Swamiar, AIR 
1954 SC 282 that the definition as given by the learned Chief Justice of 
the High Court of Australia brings out the essential characteristics of 
а tax as distinguished from other forms of imposition. Keeping that 
definition in view, we shall proceed to consider whether Clauses 4A. and 
4B ofthe Control Order seek to impose amy tax on the producer or 
manufacturer of aluminium. 


52. In support of his contention that the payment in the 
Aluminium Regulation Account is indirectly an imposition of tax, 


l 
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Mr. Ray has placed much reliance ољ a decision of the Privy Council im Г 
(16) Lower Main Land Dairy Products Sahs Adjustment ‘Committee v. 
Crystal Dairy Limited, (1933) AC 168. What happened in that case ` 
was that because it was more profitable to dairy farmers in British, 


, Columbia to seH their milk ій a fluid form than to sell produets manu- 


factured from it, there was congestion in the fluid milk market, caused 
bya shortage of demand. Asa remedy, the Provincial Legislature passed: 
the Daily Products Sales Adjustment Aet, 1929 authorising the appoint: 
nent of ав Adjustment Committee. Fhe Committee fixed monthly the 
standard prices for fluid milk and manufactured products, The farmers 
had to submit returns to the Committee as to the quantity of milk sold 
by them, and a farmer selling fluid milk-had to pay to the Committee ‘a 
levy assessed aecording to the quantity he sold. The total of these levies, 
which together. made up the difference in value of the milk disposed of 


_dathe two forms, was to be apportioned by the Committee’ among the - 


farmers who bad sold milk products. The: expenses of the. Committee 
were (ө Бе met Бу a further levy on the farmers. Both thé levies were 
«ecoverable as debts. Lord Thaakerton who delivered the judgment 
of the; Board observed as follows :— 


“Fhe main, iskue of this appesl is whether the ad justment levies 

are 'taxes......In the opinien of their Lordships, the adjustment levies 
аге taxes. They are compulsorily imposed by a statutory committee.. 

They are enforeeable by law. Compulsion is an essential feature of 

tazation. The Commitee i is a public authority, and the imposition 

`of these levies -Ís fora public purpose. The fact that moneys so 

recovered- or distributed as bonus among the traders in the manufac-' 

^ tured products market does not affect ше шы character of the 

levies made." · ; б 


53. The statement of law ind the exi ЕП of ‘tax’ 
as contained in the said observation of Lord Thankerton has been 
approved by the Supreme Court in the case of (17) Venkata Subbarao. v. 
State of Andhra Pradesh, AIR 1965 SC 1773. 


m 


54, Relying upon the said decision of the Privy Council (1933) ' 
AC 168,it is urged by the learned Counsel of HINDALCO ‘that it 
should be held that Clauses, 4А and 4B of the Control. Order impose а · 
(ах on the producers and manufacturers of aluminium. by directing 
payment m thé Aluminium Regulation Account the difference between the 
sale Price and the retention price. In our opinion, the facts of the said 


- Privy’ Council case are different from these in the instant case. In the 


Privy Council case, the adjustment levies were assessed according to 


` the quantity of milk sold by a farmer. "Each farmer had to pay 
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the adjustment levies out of the sale proceeds of milk. The money that 
was levied from each farmer was. his money.- It was compulsorily 
"imposed and was enforceable by law. So there can be no doubt that 
there was compulsory exaction -of money by a public authoriry for 
public purposes enforceable by law and was not payment for any services 
rendered. Thus the adjustment levies squarely came within the definition 
of ‘tax’ as’ given by Chief Justice Latham in Mathews v. Chincery 
Marketing Board (supra). Inthe. instant case, money that is required 
to be paid by HINDALCO into the Aluminium Regulation Account, 
that is to say, the difference between ‘the sale price and the retention 
price of aluminium, does not belong to HINADLCO: In order that 
a particular imposition can be characterised as tax, it must be proved 
that the amount that has to be paid belongs to the person from whom 
itis recovered. It is only the person entitled to a sum of money compu- 
Isorily recovered from him by any statutory authority can assail such 
recovery or imposition as ‘tax’ if it be without any legislative sanction. 
But a person who is merely the holder of the money for the time 
being but not entitled to the same cannot, in our opinion, assail the 
recovery of the same as tax, even if such recovery is without any 
legislative sanction, for, in such a case,there would be no element of 
exaction which is a sine qua non to the imposition being a tax. For these 
reasons, the earlier Privy Council case in (18) The City of Halifox v. 
Neva Scetia Car Works Limited, (1914) AC 992 and ‘the decision in (19) 
Attorney-General у. Wilds. United Dairies Ltd , (1922) 127 LT 822 which 
have been relied on by Mr. Ray do not apply to the facts of the 
instant case. 


55. . It is not the case of the appellants that section 3 of the Essen- 
tial Commodities Act authorises the imposition of any tax, for, 
according to them, Clauses 4А and 4B of the Control Order do not seek 
to impose any tax on the aluminium producers or manufacturers. 
Section 3 does not at all contemplate an imposition of tax. Itis no 
doubt true that without any express and specific authority of a statutory 
provision a tax cannot be imposed on any person. But as we have held 
that there is no exaction of money from HINDALCO or from any other 
producers or manufacturers of aluminium, the question of imposition 
cf tax does not at all arise. ' 


56. Realising the difficulty, Mr. Ray has for the first time 
advanced an argument that the whole of the sale price including the 
retention price belongs to the producer concerned, namely, HINDALCO. 
In elaboration of this contention, the learned Counsel submits that 
section 3 of the Essential Commodities Act contemplates the fixation of 
one price, that is,~the sale price which ‘the seller is legally entitled, 


( 
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without any satoi interference, to retain the iei of the same 
received by him from the consumer. It is contended that ‘retention price’ 
-as. provided in the Control Order. is a complete misnomer and is not 
-envisaged by Section 3 of the Act.. In a transaction of sale and purchase 
between the buyer and seller the only factor that affects the transaction 
is the sale price and not the retention price. So it is submitted that the 
whole of the sale price belongs to the producer which is alse borne out 
by the fact that itis the producer who is alone entitled to sue a customer 
- for the realisation of unpaid sale price. Thus, “Counsel for HINDALCO 
submits, to ask. the producer to part with à porlion of the sale price by- ` 
‘payment of the same in ‘the Aluminium Regulation Account is exaction ` 
` of money and, as such, imposition of tax in the true sense of the term. 
It is urged that Clauses 4A and 4B of the Control Order providing for 
payment in the Aluminium - Regulation Account the difference between. 
the sale price and the retention price are ultra vires section 3 of the Act 
inasmnch as section 3 does not postulate fixation of retention price for: 
-payment of a. portion of the sale price in the Aluminium Regulation 
“Account, ._- : 


‚ 57. The 6506 contentions, in our opinion, are fallacious. The 
` objectives under section 3 of the Essential Commodities Act under which 
the Contro] Order has been - “passed are maintenance or increase in supplies 
ог equitable distribution 'and^ availability at fair prices of any essential 
commodity. To achieve these objectives, section 3 authorises the Central 
“Government to pass orders regulating or prohibiting the production, 
supply and distribution of any essential commodity and trade and 
.gommerce therein. What section 3 aims at is that the essential commodity 
Should be ‘made available to the consumers at a fair price. ‘Fixation of 
. . fair price only will not necessarily render the essential commodity 
Available to: the; consumers, ‘In. order to make the essential соттау 
"available to. the . consumers at a fair price, not only the fair price has to 
be fixed but, if there is no adequate supply of the essential url 
‘Supply thereof has to be increased. — > Е M T gU e 


58. The Government has fixed the sale price of indigenous: 
-aluminium which is considered .to.be fair. and’ within the- воа. 
` limits of the consumers. The cost of production of HINDALCO 
‘lower than the. sale price, but.it is higher so far as.BALCO and MALCO 
gre.concerned. . If BALCO and MALCO have to sell aluminium at «9 
| gale price without any subsidy, they, will have to close their. business,” for 
they cannot be compelled to produce. and sale aluminium at a. _ perpetual 
-Joss. „Closure of their business would seriously affect the supply, and 
i ‘availability of aluminium. If the supply. of - aluminium is such that jt | 
‘cannot meet the demand, "mere fixation of the sale price would serve no - 


| 
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ourpose of the consumers and, consequently, the objectives under section 
3 оГ the Act cannot be achieved. In order to obviate this difficulty, the 
concept of retention price normally reflecting the cost of production has 
been introduced. As the retention price fixed for HINDALCO is lower 
than the sale price, it has to pay to the Aluminium Regulation Account 
the sum which is the difference between thc sale price and the retention 
price. Such sum will be paid to BALCO and. MALCO as subsidy 
making up the losses that might be suffered by them or, in ctherwords, 
making up the difference between.their respective retention prices and the 
sale price. Thus, it appears that the steps taken by the Government by 
the fixation of a retention price for each producer and the sale price and 
the provision for payment to the Aluminium Regulation Account were 
necessary in the interests of the consumers so as.to maintain supply of 
aluminium consistent with the demand therefor and to make it available 
to the consumers at a fair price. 

59. It is not correct to say that section 3 of the Act contemplates 
fixation of опе price, that is, the sale price and no other price. In 
(20) Dewan Sugar Mills v. Union of India, AIR 1959 SC 626, it has been 
observed by the Supreme Court that is it perfectly legitimate for the 
Government, keeping in mind the object of availability at fair price, to 
fix different prices at different stages, but only the price at one of the 
stages depending upon the Government’s estimate of the situation, would 
serve the object of the Act. In the instant case, the Government has 
fixed one sale price at which the essential commodity, namely, aluminium 
will be sold to the consumers. It is true that the Government has also 
fixed for each producer a retention price which a producer will be 
entitled to gét out of.the sale price. Fixation of retention prices is 
necessary for the purpose of fulfilling the object of availability of 
aluminium at a fair price. We are unable to accept the contention of 
the learned Counsel for HINDALCO that Government has no power 
to fix retention prices. Such power can be found in section 3 itself and 
that is the regulatory power of the Government. -Itis obvious that the 
power to regulate has been conferred on the Government in order to 
achieve the objects of section 3. It has been already discussed that if 
retention prices are not fixed and no payments required to be made to 
the Aluminium Regulation Account, there would be no supply commen- 
surate with the demand and, consequently, non-availability of the 
commodity at a fair price. Thus it was incumbent upon the Govern- 
ment to fix the retention prices for different producers and provide for 
payment to the Aluminium Regulation Account. The expression 
‘regulation’ in section 3 of the Act should be given a liberal inter- 
pretation (See (21) P. P. Enterprises v. Union of India, AIR 1982 SC 
1010). Thus, unless it is manifestly unjust, any action by the 
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Government i in exercise of its regulatory power in the matter of 

availability of any essential commodity at a fair price will Бе: perfectly 

legal and justified. For all this, we held that the provisions -for fixation - 
of retention prices and for payment in the Aluminium - - Regulation 

Account are quite legal and valid. ; 


60. There i 15 no substance in the contention of HINDALCO that 
it is entitled to the’ whole of the sale price. No such claim was over 
made by it before, for it could not be made. The claim has been “made - 
for the first time before us with a view to characterising the payment in 
the Aluminium Regulation Account as exaction of money. amounting to 
: imposition. oftax. Ithas been found already that such payment is not 
tax, for HINDALCO is not entitled to the whole of the sale price. It is 
only entitled to the retention price as fixed by the Government, which . 
is less than the sale price. It may be that for. .the time'being a producer . 
whose retention price is less than the sale price holds the whole of. the 
sale price and, in case of non-payment of the sale price by a consumer, 
' the. producer will be entitled to institute a legal action for the realisation 
of the’ same, but that is no consideration justifying a claim by the 
producer to the whole of the sale price. The sum of money in excess of 
_ ‘the sale price” is held by the producer concerned tothe credit of the 
Aluminium Regulation Account so long: as it is not deposited in that 
Account. The view which we have taken, that the money that is required 
to be -paid by HINDALCO to the Aluminium Regulation Account 
does not belong to it, nor is it by way of imposition of tax, finds support 
- from the decision of the Delhi High Court in (22) B. D. Aggarwala v. 

Union of India, ILR (1974)2 Delhi 520. The above contentions made on 
behalf of HINDALCO are, accordingly overruled. ' 


61. At this stage, we shall refer to a contention of the learned 
Additional Solicitor-General that unless any money realised by the 
Government goes to the Consolidated Fund, it cannot be regarded 
as tax. It is submitted that as the amounts deposited in the Aluminium 
Regulation Account do not go to the, Consolidated Fund but are. 
. distributed among certain producers of aluminium, such amounts canriot 
be on account of any tax imposéd by the Government. In support of the 
contention, the learned Additional Solicitor-General has placed reliance 
upon the provision of Article 266 of the Constitution and a few decisions 
of the Supreme Court, namely, (23) Hingir Rampur Coal Company v. State 
of Orissa, AIR- 1961 SC 459; (24) Government of Madras v. Zenith - 
Lamp & Electricals Ltd., AIR 1973 SC 724; (25) State of Rajasthan v. 
Sajjan Lal, AIR 1975 SC 706 and (26) Southern Pharmaceuticals ^ &- 
Chemicals v. State of Kerala, AIR 1981 SC 1863. In view of our finding 
that the money which HINDALCO i is ташат to pay inthe Aluminium 
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Regulation Account does not belong to it and, consequently, there being 
no exaction of such money, itis not tex, itis hardly "necessary for us tb 
«considered the contention that as the money does not во То ‘the "Consoli 
"dated Fund, it does not partake of the character ‘of ‘tax. 


62. The third proviso of Clause 4(1), Clause-4A, the ‘first proviso 
‘to Clause 4B(3) and the proviso to*Clause 4B(4) of the Control Order 
provide for the fixation of'sale and retention prices with regard to the 
unwrought aluminium transferred by a producer from one plate to 
another, namely, to his auxiliary plant and payment of the difference 
between these prices either їп or out of the Aluminium Regulation 
Account. It appears that the Control Order ‘has made a distinction 
‘between a producer and a manufacturer, A producer is one who produces 
aluminium from bauxite or alumina. A manufacturer is one whd 
manufactures aluminium, that is to say, aluminium of different specifica- 
tions. The manufacturers of aluminium purchase alumiaium ingots 
from the producers for the purpose of manufacture of different aluminium 
goods. These purchases are to be rhade at the sale price fixed by tht 
Government under the Control Order. HINDALCO is both a producer 
and a manufacturer of aluminium. Jt has auxiliary plants for processing 
unwrought indigenous aluminium into aluminium of different specif- 
cations, such as sheets, circles, sections etc. Under the third proviso of 
‘Clause 4(1) of the Control Order, the Government has been aüthorised 
to fix the sale price and under Clause 4A the retention prices per tonne of 
unwrought mdigenous aluminium produced and transferred by a producer 
io his auxiliary plant for further processing and sele as indigenous 
aluminium of different specifications, such transfer being deemed to be a 
sale under the Explanation to Clause 3(1) of the Control Order. So sale 
"nd retention prices have been fixed by the Government in respect of un- 
wrought aluminium which is transferred by HINDALCO to its auxiliary 
plants for further processing into aluminium of different specifications 
mentioned above, The contention that has been pat forward on behalf 
of HINDALCO is that as no sale actually takes place, the Goverüment 
has no authority to treat the transfer of unwrought indigenous aluminium 
to the auxiliary plants as sale and fix the sale and retention prices. 
Further, itis submitted that in the case of deemed sale, the provison for 
payment of the difference between the sale price and the retention price 
into the Aluminium Regulation Account is exaction of money in the true 
sense of the term and such payment should be construed as imposition of 
tax. It is submitted that section 3 of the Essential Commodities Act 
does not empower the Government to treat the transfer of unwrought 
aluminium by a producer to his auxiliary plants as sale when actually no 
sale takes place and to fix the sale and retention prices for the purpose of 
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payment im the Aluminiume Regulation: Account: ааб: it is . 
contended that the. said: provisions of the Control сүи аге SUME ang 
yoidi - ~: , А JA. 


63. Two questions arise for our consideration. ` First whether,’ 
when unwrought ; aluminiunr is transferred by a producer to his. auxiliary 
plant for further processing into aluminium of different specifications, 
mch transfer can be deemed to beta site: Second, whether, the, payment 
of the difference between the sale price, and the retention pres can be, 
regarded: as imposition of tax. саа b s o, 


-a 


64 Wher à- producer is 'alsva ТР РЕ he ‘wilt 261 have to 
purchase wnwrought aluminiun for the purpose of manufacturing 
aluminiun goods, but a nianufacturer who is ‘not a producer of: 
zluminiun has to: purchase ‘unwrought aluminium: fronra producer at а“ 
sale’ price fixed by the Government under tke Controk Order. The eost? 2 
. of production ef aleminium goods by such a manufacturer will be muchi- 
higher. than that of '& manufacturer who isa producer. “Naturally, the: 
producer who is also a manufacturer wil be шсё& ‘position’ to- self 
aluminium goods to the consumers at а muclr lesser price than &- 
manufacturer who ie not a producer. So the manufacture and sale ОЁ 
^: aduminivor goods would be the monopoly of a manufacturer wlio is also 
x producer. Fhe businesses of other manufacturers will have to be^ 
closed down, for it would be impossible for them to compéte with a - 
producer who is also a manufacturer. Consequently, there- will be- ao 
great set back in the aluminium industry and the object of section. 3 of - 

. the Essential Commodities Act, namely," for maintaining:Or increasing ` 
supplies. of afuminium or for securing its equitable distribution ané ` 
availability at fair price, would be frustrated.’ The provisions of- the ' 
impugned elauses of the Control Order are obviously to equalise: the 

. eost of unwrought aluminium of the ‘producers of aluminium with- that 
of other- nanufacturers of ‘aluminium. It is true that prima i facie’ there 
ів no element of sale when unwrought aluminium is transferred by a- 
‘producer to his auxiliary" plants for the purpose ‘of - manufacturing ; 


aluminiunr’ of different specifieations. But in order to obviate 'the:- ` 


inequality i in the cost of unwoughé aluminium, a producer who is also & 

- manufacturer has been treated as two- different entities, namely, -(1) as 
a producer and (2) as a manufacturer. ‘As а manufacturer,- he has been 
placed tn the same position as other manufacturers, so that one producer 
Is not ‘treated differently from another "amd. one manufacturer is not: 
treated differently from-another manufacturer. In case no provision: had 
been ‘made for fixation ef sale and retention prices of “unwrought 
aluminium transferred to his auxiliary plant by a producer, the whole ` 
of the Control Order would have been- ineffective and, in any case, 
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wouid “have yesulted in discriminatory treatments between a producer. 
‘who is also a manufacturer and a manufacturer who is not a producer. 
A producer and a manufacturer of aluminium are two distinct and 
separate-categories ӨТ persons and-each category is-entitied ‘to be "treáted 
alike. : | ` 


65. The question, however, is whether the Governinerit has power | 
to treat or deem such transfer to be a sale. It has been already 
discussed ifthe transfer had not been treated as a sale, the Control 
Order would have been unworkable and, moreover, it would be 
violative of Article 14 of the Constitution so far as manufacturers 
of aluminium ‘goods are concerned, Section 3.of the Act does 
not provide for any such ‘deemed sale’ as contended on behalf of 
HINDALCO, but for the purpose of achieving the objects underlying 
section 3, the Government has been conferred with the power vof 
regulating or prohibiting the production supply and distribution of any 
essential commodity and trade and commerce therein. Further, unde 
clause(f) of sub-section (2) of section 3 of the Act, Government maj 
direct any producer to sell the whole of a specified part of the quantity 
of any essential commodity held in steck or produced o7 received by а 
producer to it or to its officer or ageat or to a Corporation owned by it 


-or to a person or class of persons. ia view of clause (f ) it would have 


been quite legal for the Government ta direct the producers of aluminium 
to sell the entire quantity of unwrought aluminium to the Government. 


. and that if any producer would like to manufactute alurniaium goods, he 


would have to re-purchase unwrought aluminium from the Government 
at a price which may be the difference between the sale price and the 
retention price. By deeming a transfer of unwrought aluminium to the 
auxiliary plant of a producer to be a sale the Government has, in Oui 
opinion, proceeded in the light of the provision of clause (f)of sub- 
section (2) of section 3 of the Act, though not strictly in accordance 
with the terms thereof. If any such ‘order in terms of clause (f) had 
been passed by the Government strictly in accordance with the terms of 
clause (f), it would have been, to some- extent, inconvenient for the 
producers as that would have delayed production of aluminium goods 
оп account of compliance with the formalities of sale and re-purchase 
of unwrought aluminium. By deeming & transfer to be a sale, fhe 
Government appears to have acted for the benefit and convenience of 
the producers who are also manufacturers of aluminium goods. We 
do not think that any objection can be taken on the ground that the 
Government has no power to deem a transfer to be a sale. It may be 
that Clause 3 of the Control Order under which a transfer of unwought 
aluminium to the auxiliary plants of a producer shall be deemed to be a 
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sale is not strictly im aecordance with the provisiom of clause (f) of 
sub-section (2) of section X But in considering the propriety and 
validity of such а provision, the Court will look tothe substance of the 
provision and’ the object which it seeks to achieve rather than to its 
form. So we do not think that any iHegality has been committed by 
the Goverhment in fixing the sale and retention prices of unwrought 
aluminium after it is transferred by a producer to his auxiliary plants 
for manufacture of aluminium of different specifications, and the 
payraent of the difference between the sale price and the retention. price 
in the Aluminium Regulation Account, deeming such transfer to be a 
sale. There is, therefore, no substance ia the contention made on. behalf 
of HINDALCO that the Government has mo authority to deem the 
transfer of aluminium to be a sale as there is no-element of the contract 
of sale and purchase. 


66. The answer to the second. question will not detain us long. 
As soon as it is found that the provision of the Control Order 
providing for the fixation of sale and' retention prices of aluminium 
ingots transferred Бу а producer to his auxiliary plaptsis legal and 
valid, the payment thata producer has to make in the Aluminium 
Regulation Account cannot be regarded as tax. For the same reasons 
as given earlier, in this case also, there will be no question. of exaction 


of money. The contentions of HINDALCO are, accordingly overru- 
led, : 


67. The next contention of HINDALCO is that the fixation of 
sale and retention prices of wire reds eallcd ‘properzi rods’ is null. and 
void because—(i) it is in violation of section 3(3) of the Essential 
Commodities Act and, consequently, the first proviso to Cluase 4(1), 
and Clauses 4A and 4B of the Control Order ; ; (ii) it is not in accordance: . 
with Clause 4A of the Control Order, for the fixation of conversion 
sost of properzi rods has been made onthe basis of weighted average 
ef the cost of conversion ef all the four primazy aluminium producers 
and (iii) itis contrary to Clause 4A of the Control Order, for properzi 
rods are not produced but they ате manufactured. 

68. Contentions (i) and (ii) have, however, been noi pressed by 
Mr. Ray, learned Counsel for HINDALCO. He has, however, stren- 
uously urged the second contention. Clause 4A of the Control Order 
provides as follows :— 


“The Central Government may, having regard to all relevant 
factors, including; the estimated eost of production of indigenous 
aluminium produced by a producer, by order, fix from time to time, 
the retention price in respect of indigenous aluminium produced 
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and sold by such producer and different retention prices may be 
fixed in respect of indigenous aluminium of different specifications 
produced by such producer. Such retention prices may also be fixed 
per tonne of unwrought indigenous aluminium produced and trans- 
ferred bya producer to his auxiliary plant for further processing 
and sale as indigenous aluminium of different specifications”. 


69. It is contended that under Clause 4A, separate retention 
prices have to be fixed for .each: producer in respect of goods 
manufactured by him from unwrought aluminium. Тһе properzi 
rods are manufactured by HINDALCO and also by the other three 
producers. It is complained by HINDALCO that in fixing its reten- 
tions price in respect of properzi rods, the cost of conversion of 
unwrought aluminium into properzi rods has been taken by the 
Government uniformly for all the four producers fixing the same at 
the sum of Rs. 335/-рег tonne on the basis of weighted average of the 
cost of conversion of all the producers. Such fixation of conversion 
cost, Counsel for HINDALCO submits, is in violation of Clause 4A of 
the Control Order under which the conversion cost has to be fixed 
separately in respect on each producer. It is the case of HINDALCO 
thatits actual cost of conversion is Rs. 530/-per metric tonne which 
should have been taken into consideration іп fixing the retention price 
and that, accordingly, it has suffered loss for the fixation of Rs. 335/- 
as the conversion cost on an illegal basis. ТЄ has, however, been 
pointed out by the learned Additional Solicitor-General that the basis 
of fixation of conversion cost has not been challenged in the writ 
petition. Such challenge has been madein the affidavit-in-reply. It 
is submitted on behalf of HINDALCO that as it was not aware of the 
basis of fixation of conversion cost, it could not take the point in the 
writ petition, but after it was disclosed in the affidavit-in-opposition 
of the Government, the point has been taken assailing the adoption 
of the basis of weighted average for the determination of the 
conversion cost.- 


70. It appears that separate retention prices have been fixed for 
each producer as required by section 4A of the Control Order. In fixing 
the retention price, the conversion cost was determined on the basis of 
weighted average of such cost of all the producers, It further appears 
that in 1978, the conversion cost that was also fixed on the basis of 
weighted average was Rs. 335/- per tonne. The said amount has also 
been taken to be the conversion cost for the period іп question. It is 
difficult to accept that HINDALCO was not aware of the basis of 
"determination: of the converrion cost. There can be no doubt that the 
eonversion cost should have been determined separately for each 
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producer, but merely because it has been done on the basis of weighted 
average, it cannot be struck down unless it has resulted in loss to 
HINDALCO. It- is only alleged by HINDALCO that its actual cost 
of conversion is. Rs. 530/- per tonne, but it has not disclosed how much 
loss it bas suffered on account of fixatjon of conversion cost of Rs. 335]- . 
per tonne. It is not in dispute that the licensed capacity of HINDALCO 
for properzi rods has been increased from 12,000 tonnes to 22,000 tonnes. 
There is some controversy as to whether the increase of the licensed 
capacity is legal or not. There'is some substance in the contention of thé 
learned Additional Solicitor-General ithat if. HINDALCO had been. 
suffering a loss on account of the conversion cost having been fixed at 
Rs. 335/- per tonne, it would not have increased its licensed capacity, nor 
would it have manufactured properzi rods to the extent of 25,000 tonnes. 
As HINDALCO ‘has not disclosed . how much loss it has suffered on 
account of low fixation of conversion cost, as alleged by it. it is difficult . 
to:held that HINDALCO has suffered loss. This, in our opinion, cannot 
.be a ground for. directing the Central Government to reconsider the 
fixation of retention price of properzi rods: ] 


71. It is not in dispute that the increase in the retention price for 
unwrought aluminium of HINDALCO by Rs. 655/- per tonfe is on... 
account of the increase in the electric power rates. It has been already 
stated that the sources of electric power of HINDALCO are Uttar 
Pradesh State Electricity Board and Renusagar which is a subsidiary of 
HINDALCO. The case of HINDALCO is that. the cost of Renusagar 
power was totally ignored by the Government, and that- in dealing with 
the cost of Uttar Pradesh State Electricity Board Supply, the Government 
had acted arbitrarily and subjected HINDALCO to hostile - discrimina- 
tion. HINDALCO claims that there has been an increase in the cost of A 
power to the extent of- Rs. 1,10,445, that ig, at the rate of 5.97 paise per 
unit. On the other hand, the Government has claimed that. full increase 
in the cost of power has been кеенен in the said sum of Rs. бә dn 7 
the retention price. 


72.. In the statement of calculations which has been annexed to the 
writ petition Annexure 5(4) HINDALCO claims that there has been 
an increase of 5:97 paise per unit. In support of his contention that the 
increase in the power rates of both the Uttar Pradesh State Electricity 
Board and Renusagar have been reflected in the said sum of Rs. 655/- 
per tonne of aluminium, the learned Additional Solicitor-General submits 
that as according to the Government one paise increase in the cost of 
power resulted in an increase. of Rs. 170/- per tonnee of unwrought- ` 
aluminium, the increase of the retention price by Rs.-655/- granted by 
the Government represented an increase at the rate of about 3.85 paise 
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per unit of power over aid above the previous rates allowed by the 
Government. In the annual report of the Board of Directors of? 
HINDALCO, it is stated; inter alia, that one paise increase in the rate 
of power per unit would result in an increase of Rs. 180/- in the cost of 
unwrought aluminium per tonne, although in the writ petition it has been 
claimed to be Rs. 200/-. It is submitted by the learned Additional 
Solicitor-General that even on the basis of Rs. 180/-, the increase in the 
cost of power as represented by the said sum of Rs. 655/- would be at the 
rate of 3.64 paise per unit which is slightly less. The learned’ Additional 
Solicitor-General has, however refuted the contention of HINDALCO 
that there has been an increase at the rate of 3.97 paise per unit of power. 


„73. Jt is apparent from the Press Note dated October 5, 1979 that 
the Government decided to reflect the entire increase in the costs of 
power. It is, however, difficult to come to any finding whether the 
Government has, as a matter of fact, included in the retention price of 
unwrought aluminium of HINDALCO, the whole of the increase in the 
cost of power of both the sources. There can be no doubt that in view 
of the said decision of the Government, it should include.in the retention 
price the entire increase in the power rates. 


74. We may, however, proceed on the assumption that the increase 
in the power rate of Renusagar has not been included in the retention 
price fixed for HINDALCO. In other words, the said sum of Rs 655/- 
does. nót reflect the full cost .of power. The question, however, is 
whether on this ground we shall be justified in directing reconsideration 
by the Government of the fixation of retention price as has been directed 
by the learned Judge. We have. earlier repelled the contention of 
HINDALCO that on account of low fixation of the retention prices it 
had been suffering loss of Rs. 1.45 lakks every day. Again, we may 
assume that HINDALCO had suffered loss as the entire increase in the 
power rates has not been reflected in the retention price. Alleging that 
it had been..suffering loss HINDALCO withheld payment in the 
Aluminium Regulation Account. It appears from the balance sheet for 
the year 1979 that a sum of Rs. 6, 06, 65,87)/- has been set apart for 
the Aluminium Regulation -Account. The balance sheet for the year 
1980 reveals that a sum of Rs: 14, 30, 44, 230/- has been kept back for 
the Aluminium Regulation’Account. The total amount which has been 
withheld by HINDALCO is Rs. 20,37,10,101/- which, it may be 
presumed, has been invested by HINDALCO. The minimum interest 
which HINDALCO can reasonably: be presumed to have earned by such 
investment is 10% which would mean on amount of interest of Rs. 
2, 03, 07, 000/- every year. For thé last four years, the said-sum 
stands withheld and the total amount of interest which HINDALCO has 
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earned must Бе, іп the minimum, more than Rs. 8,00,00,000/-. Even 
üssuming that HINDALCO had suffered loss, by withhelding the.said 
amount for payment in the Aluminium. Regulation Account, it has earned 
more than Rs. 8,00,00.000/- and, as such, today the question of suffering 
of any los by HINDALCO for the period in question, that is; for 
seventeen months does notarise. So even if the retention price has not. 
included the whole of the increase in the cost of power from the above 
two sources, we. do not think that the retention and sale prices fixed by 
the Government should be set aside-and the Government should be asked 
to reconsider the same as has been done by the learned Judge. In the 
circumstances, we do not find any merit in the contention - of 
HINDALCO that as the full increase in the cost of power has not.been 
included in the retention prices, the'Government should be directed. not 
to insist on the payment in the Aluminium Regulation Account till the 


retention price is refixed by the Government for the period in question ~. 


after due consideration of the increase in the cost of production including 
the i increase in the cost of power. "ШШ; - ° 


. 75. Before we part with this appeal, we may dispose of some 
other contentions of HINDALCO. It is conterided that Clauses 4A- and 
4B of the Control Order are ultra vires, Árticles 14, 19(1 yg) 265 and 
300A of the Constitution. It is also urged that the impugned orders 
are discriminatory inasmuch as while, the Government has allowed to 
other producers the entire increase in the cost of power. rates, it ‘has only 
allowed to HINDALCO 40% of such increase. The validity of the 
impugned orders have, accordingly, been challenged as violative of 
Atticle 14 of the Constitution. Further, it is contended that ‘as 
HINDALCO has дої been given ап opportunity of being heard, before 
the impugned orders were passed, they are violative. of the rules .of | 
natural justice and are void. ' • 


. 76. We do not think that there is any substance in the above 
contentions. We have failed to appreciate how the impugned clauses -of 
the Contro] Order are violative of Articles 14, 19(1)(g), 265 and 300A 
of the Constitution. The Control Order has been passed under section 3. 
of the Essential Commodities Act. In our opinion,.as the impugned 
.provisions of the Control Order are quite consistent with the provision 
of section 3 of the Act, there is no question of their being violative - of 
any of the provision of the Constitution, regard being had to the fact 

„that the constitutional validity of section,3 has not been challenged Бу 
HINDALCO. It is said that HINDALCO has been discriminated ` 
against at least in respect of the increase in the cost of power. Whether 
the retention price fixed for HINDALCO reflects the whole of the 
increase in the cost of power supplied £o it by the Uttar Pradesh State 
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Electricity Board and Renusagar -is a disputed question of fact which 
cannot be gone into in a proceeding’ under Article 226 of the 
Constitution. It has been already pointed out by us that even if the 
entire-increase in the cost of power was not included in the retention 
price that has not prejudiced HINDALCO, for it has earned a consi. 
derable amount of interest on the amount payable by it to the Aluminium 
Regulation Account. As regards the contention that HINDALCO 
should have been given an opportunity of being heard before the 
unpugned orders were passed, we do not think that there is any merit 
in the contention. HINDALCO itself made representation to the BICP 
which considered such representations. The recommendations of BICP 
were placed before the Government, and it can be reasonably presumed 
that the Government, after considering such representations and the 
recommendations of the BICP, passed the impugned orders, Therefore, 
it cannot be said that HINDALCO was not heard. Weare unable to 
accept the contention that, HINDALCO should have been given a 
personal hearing. HINDALCO never asked for a personal hearing, 
nor do we think that any such hearing was necessary. As the Govern- 
ment had considered the written representations of HINDALCO which 
contained in details its grievances, there was no violation of the rules 
of natural justice. - 


77. For the reasons aforesaid, we set aside the judgment of the 
learned Judge, dismiss the writ petition and discharge the rule Nisi. The 
appeal is, accordingly, allowed and the cross-objection is dismissed. 
HINDALCO is granted six weeks’ time from date to pay to the 
-Aluminium Regulation Account all amounts payable by it to the said 
Account for the period in question. There will be no order as to costs. 


78. A prayer has been made on behalf of HINDALCO for a 
cirtificate for appeal to the Supreme Court under Article 134A of the 


Constitution. In this connection it may be said that all the questions of 
law have been decided by us with reference ќо the decisions of the 


Supreme Court as also of the decisions of the other High Courts and the 
Privy Council. 

In the circumstances, we do not think that it is a fit case for the 
grant of a certificate for appeal to the Supreme Court. The prayer for 
4 certificate is, accordingly, disallowed. 

Mukherjee, J.: I agree. 

S. P. М. 
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[ ORDINARY ORIGINAL CIVIL JURISDICTION } ` 
"Before Mrs. Justice Pratibha Bonnerjea 
_ Decision: June 17, 1983 | ; 
Build Indía  Cossteüction Co. -5 | Е | ;.....Раїйї 
‚ Versus . JEN | 


Hindustan Fertilizer Corporation Ltd. -.....Respondent* 
Arbitration Act, séctlon 20-—Reférence то arbitration in respect of a- 


few claims and the order reciting ‘‘other claims would be referred to - ` 


arbitrator”—No fresh reference is necessary to enable the arbitrator. toc 
entertain a new claim. 


In respect of a Башай сопа the petitioner wrote a letter- to | 
General Manager of the respondent company inviting: him to adjudicate 
~some of the disputes. The letter was not exhaustive-of the claims. . 
inasmuch as it recited “other claims would be submitted before the 
arbitrator". The letter having been paid no heed by the respondent, the 
petitioner оп ап application under section 20, Arbitration Act got an 


`- arbitrator duly appointed through Court ; arbitration agreement was also A 
filed in. Court. and the disputes mentioned in the letter: were made the: з 


‚ subject-matter of the arbitration. 


When the petitioner wanted to include a fresh claim, the arbatos 
himself entertained a doubt as to whether he could.entertain the same; The 
petitioner filed a fresh petition under section 20 of thé Arbitration Act. 


.  HELD:. Мо. - fresh order: for reference was necessary as the wordi 
“other. claims would be submitted before the arbitrator” entitled the 
arbitrator to entertain a fresh claim. 


: Fhe judgment of the Court was as follows : — : Ы 


This is an application under section 20 of. the Arbitration 
Aet for referring the disputes to -arbitration.- ' These disputes аге 
mentioned i in paragraph 17 of the petition. It appears that in respect 
of the same Contract No. 3 of 1973-74 dated. the 19th May, 1973 the 
present petitioner had made a previous application under section 20 of: 
the Arbitration Act for referring the disputes which had arisen between 
. the parties at that time for arbitration. Before taking out that first ` 
application the petitioner bad written. a letter dated the 4th November, 
1980 to the General] Manager, Hindusthan Fertilizer Corporation Limited . 
for adjudicating the disputes between the paties. It was further stated 
тр that letter “some of the issues for determination are- cited below: to 
enable you to take immediate necessary action ii in the matter : ve 
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. d. Difference i in cost of transport idis 
coal by rail and road transport Rs. 1,48,000/- 


4a) Interest on above at’ 10% per annum from the date of 
submission of the claim upto this date, 


(b) Further interest at 18% pec annum from this date till the 
date of realisation. | 


2. Excise deposit made at the request of the then FCT now 
HFCL _ Rs. 12,000/- 


{a) Interest @ 18% from the date of payment made till today. 


- (B) Further igterest at 18% per анпша from this date till the 
date of realisation. ' 


3. Method of measurement for completing the quantum of 
earthwork done, ` | Rs. 10,000/- 


4. Other claims will be submitted before the Arbitrator.” 


"2. As the respondent did not pay апу. heed to this letter the first 
application under section 20 of the "Arbitration Act was moved by the 
petitioner as already mentioned above. No dispute was mentioned in 
the Бойу оѓ that petitioa but the letter dated the 4th November, 1988 
was made Annexure G to that petition. In fact Annexure G was the 
basis of the first petition under. section 20 of the, Arbitration Act. On 
that application an order was passed on the [8th June, 1981 for filing the 
arbitration agreement andit was further mentioned in that order that 
ihe disputes mentioned in the petition alongwith the counter claims of 
the defendant respondent, if any,. be referred to the arbitration of the 

ate Arbitrator. 


3. By that order Mr. Sisi Кайт "M a retired Judge of 
this Court was appointed the sole Arbitrator. Before the Arbitrator 
the petitioner as claimant alongwith the disputes specifically mentioned 
in Annexure ‘G’ also submitted the disputes mentioned in paragraph 17 

. of the present petition. The respondent contended before the Arbitrator 
that these disputes were not mentioned in the petition before Salil Kumar 
Roy Chowdhury, J. and, therefore, these disputes were not referred te 
arbitration, As, the Arbitrator himseif was in doubt as to whether these 
disputes were referred to him or not, the petitioner took out the present 
application for a fresh order of reference under section 20 of the 
Arbitration Act for referring the disputes mentioned in paragraph 17 of 
the present petition to the Arbitrator, Sisir Kumar Mukherjee for 
adjudication. In the affidavit-in-opposition filed by the respondent ia 
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this matter the respondent has taken a point that the disputes mentioned 
in paragraph 17 of the present petition were already in existence on the 
18th June, 1981 when the first order of reference was made by. Salil 
Kumar Roy Chowdhury, J. As these disputes were not, incorporated or 
mentioned in the first petition the petitioner cannot agitate these disputes 
any further because all these disputes are hit by the principles of 
“sonstructive res judicata, Moreover, according fo the petitioner the 
oresent applicatiog 1 is also barred by limitation. 


4. I have gone through the first petition made Brave Зай! Kr. 


Roy Chowdhury, J. and I find that the learned Judge by the words *'the ii 


disputes mentioned in the petition” actually referred to the disputes 
teferred to in Annexure “О” to the petition because no dispute was men- 
_ tioned in the body of the said petition. It is, therefore, clear that Sali 
. Kr. Roy Chowdhury, J. has referred althe disputes mention in Annexure 

‘G^ viz. The.letter dated the 4th "November, 1980, to the first petition 
for adjudication which includes Item No. (4) "other claims will .be 
submitted before the Arbitrator”. ` Reading. this letter dated the 4th 
November, 1980 1 have no doubt i in my mind that the disputes referred 
fo in paragraph 17° of thé present petition were also ‘intended to -be 
referred to arbitration under “other claims" mentioned in Item No. (4) 
therein; Asa matter of fact in the affidavit-in-opposition filed. in the 
present proceeding the respondent aiso admits ‘that all these- disputes - 
werfe in existence when the order was made. In that view of the matter, 
there can be nó fresh order for reference as the earlier- order passed’ by 
Salii Kr. Roy ‘Chowdhury, J. covered all the disputes mentioned in 
paragraph 17 of- the present petition. ' | 


This application is therefore liable to be dismissed and is dismiss : 
The. брон will get the costs. of the application. ` 


Р, R. 
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[ CIVIL APPELLATE JURISDICTION ] 


Before Mr. Justice Murari Mohan Dutt and Mr. Justice 
Monoj Kumar Mukherjee 


Decision: April 22, 1983 


Tridandeeswami Bhakti Kusum Sraman Maharaj & Ors. ...Appellants 


. Versus 
Mayapore Sree Chaitanya Math & Ors. - ... Respondents* 


Letters Patent—Clause 12—Scope of— Where leave of Court is to be 
taken for filing suit— Leave granted by trial court—Application for revocation 
of grant of leave rejected—A ppeal— Interference by Appeal Court— 
Interpretation of Clause 12. 


In the instant appeal, the prime question for consideration is whether 
the suit is one for land or simply for cancellation of the deeds impugned. 
That question has to be determined on the basis of the averments made in ` 
the plaint and the reliefs claimed therein. On consideration of the 
averments made in the plaint, it is difficult to hold that the primary object 
of the suit is for setting aside the impugned deeds of appointment and that 
the instant suit is not a suit for land or other immovable property. 
Accordingly it is held that the suit is a suit for land and all properties being 
situate outside the local limits of the ordinary original jurisdiction of this 
Court, this Court has no jurisdiction to try the instant suit. 


Under Clause 12 of the Letters Patent, suits have been divided inte 
two elasses—(1) suits for land or other immovable properties апа (2) other 
suits. In the case of suits for land or other immovable property, the Higk 
\Court would have jurisdiction to try such suits, if such land or immovable 
property is situate wholly within the local. limits of the ordinary original 
jugisdiction of the High Court. Where the land or immovable property is 
situate partly within such local limits and partly outside such limits, such 
suit can be instituted in the High Court only ofter obtaining leave of the 
High Court under Clause 12. Incase of other suits, sueh suits can be 
instituted in the High Court, if the cause of action arises wholly within such 
local limits or the defendant resides or carries on business er works for gain 
within such limits. Where, however, the cause of action arises in part only 
within such limits, the suit can be instituted after first obtaining leave of the 
Court under Clause (12). Thus ihe leave under Clause (12) is required to 
be taken in the case ofa suit for land or other immovable property, if œ 
part of such land or other immovable property is situate within. the local 
limits of the ordinary original jurisdiction of the High Court and, in the case 
ef other. suit, if a. part of the cause of action arises within such limits. 


* Appeal No. 453 of 1979. Suit No. 939 оў 1978. 


' 
t 


.146 , Tridandeeswami v. Мауароғе Sree Chaitanya Math [1983 (2) CLJ 


In the instant case, no part of the land involved in the suit is situate 
within such limits. So if the suit is a suit for land, in this Court would have 
no jurisdiction to entertain and hear the suit. It is, also, contended that 
the instant' suit is a suit for cancellation of certain deeds of appointment. 
But in view of the finding arrived at to the effect that the suit isa suit for 
land and that no part of land having been situate within the ordinary original 
Jurisdiction of this Court, this Court has no jurisdiction 10 try the instant 
suit, it is not necessary to decide as to whether a part of the cause of action 
has arisen within the said Jurisdiction. 


Cases referred to :— 
(1) Moolji Jaitha & Co. v. К. S. & W. Mills Co. Ltd., AIR 1950 


FC 83 
(2) .Maharaja Probirendra Mohun Tagore v. State of Bihar, AYR 1959 
Cal 767 | 
Dipankar Ghose a for Appellants 
A. C. Bhabra es for Respondents 


The judgment of the Court was as follows :— 

Dutt, J. : This appeal has been preferred by the defendant Nos. 1 to 
6 against the judgment and order dated December 11, 1979 of the 
learned trial Judge refusing to revoke the leave under Clause 12 of the 
Letters Patent and also under section 92 of the Code of Civil 
Pocedure. 


2. Mayapore Sree Chaitanya Math, a society registered under the 
West Bengal Societies Registration Act, 1961 and 10 members of its 
Governing Body are the plaintiffs. Defendant Nos. 7to 11 are also 
the members of the Governing Body of the Society. The case of the 
plantiffs is that on march 27, 1918 Sree Chaitanya Math was founded 
by one Bimala Prosad Dutta, also known as Shrila Bhakti Siddhanta 
Saraswati. By his Will dated May 18.1923 he dedicated all his proper- | 
ties, movable, and immovable to the deities Sree Sree Guru Gouranga 
Gandharbika and Giridhari Jew installed at Sree Chaitanya Math at 
Mayapore. He died on January 1,1937. 


3. After the demise of the said Bimala Prosad Dutta, a dispute 
arose among the shebaits, namely, Kunja Behari Das, Bidyabhusan and 
Paramananda Brahmachari on- the one hand and Ananta Vasudeb 
Brahmachari on the other. It may be stated here that the said Ananta 
Vasudeb Brahmachari registered a society named, Gaudiya Mission 
Society, under the Societies Registration Act. The said Kunja Behari 
Das, Bidyabhusan and Paramananda Brahmachari filed a suit in this 
Court being Suit No. 2159 of 1940 against the said Ananta Vasudeb 


ө 
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Brahmaehri sind Gaudiya Mission Society and Others for a declaration 
that all the Math properties were the debutter properties of the deities 
of Sree Chaitanya Math, that they were entitled to manage the Math as 
- shebaits, ‘of the deities and that the Gaudiya Mission Society had no 
right, titlé or interest in the Math properties. The said suit was eventually 
compromised between the parties and a consent decree was passed 
in accordance with the terms of 'settlement.- Under the compromise 
decree, all the properties belonging to the said deities were divided 
into two parts. Some of the properties were declared to be the proper- 
ties of Sree Chaitanya Math and some to be the properties of Goudiya 
Mission Society. We are, however, not concerned with the properties 
allotted to Gaudiya Mission Society. 


4. The said Kunja Behari Das, Bidyabhusan who was амега 
named as Shrila Bhakti Vilas Tirtha was alleged to have executed a 
deed of appointment dated July 7, 1976. By the said deed of appoint- 
ment, he appointed the defendant Nos. 1 to 6 as shebaits of the, 
said deities, Sree Sree. Guru Gouranga Gandharbika and Giridhari Jew, 
with powers to them to manage the propérties of the said deities and to 
carry on their periodical seva puja and festivals. Оп the same date, 
he was alleged to have executed another deed of appointment whereby 
he nominated the deferidant Nos. 1,2 and 4 as shebaits of the deities 
Sri Gour Sundar, Sri Radha Dayita and Kunja Behari Jew, all installed 
at 70B, Rash Behari Avenue, Calcuta. Inthe said deed of appoint- 
ment he claimed іо Бе the absolute owner of the-said Premises No. 70B, 
Rash Behari Avenue, Calcutta. 


5. -Itis the plaintiffs’ case that all the properties purported to have 
been déalt with in the said alleged.deeds of appointment formed part of 
the debutter estate belonging to the deities, namely, Sree Guru Gouranga 
Gandharbika and Giridhari Jew installed at Mayapore Sree Chaitanya 
Math. The plaintiffs have also denied the title of the said Kunja Behari 
Das Bidyabhusan to the said Premises No. 70B, Rash Behari Avenue, 
Calcutta and have claimed that the said premises also belongs to the said 
deities of Mayapore Sree Chaitanya Math. 


6. So far as the said deeds of appoinment dated Fuly 7, -1976 are 
concerned, it has been alleged by the plaintiffs that each of the said 
deeds is a forged and. fabricated document. Neither of the said two 
ateged deeds was signed er exeerted by the said Kunja Behari Das Bidya- 
bhusan and his signatures appearing on the said dees are not his signature 
Further, it is alleged that the said- two deeds have been brought into 
_ existence falsely and fraudulently by the defendants or some of them with 

the wrongful and fraudulent motive and intention to usurp the alleged 
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positions of shebaits and the powers of management, administration, 
eontrol and custody of the debuttar properties including the Temples, 
Maths and residential houses. It is the contention of the plaintiffs that 
the said deeds of appointment are invalid, ineffective and not binding on 
the plaintiffs or any of the properties, Temples, Maths, land and 
buildings to the said Sree Chaitanya Math or its branches. It has been 
alleged that on November 19, 1978, the defendant Nos. 1 to 6 with 200 
persons invaded the said Sree Chaitanya Math at Mayapore with deadly 
weapons for the purpose of forcibly ousting the plaintiff Nos. 2 to 11 
and the defendant Nos. 7to 10 who were in control possession and 
management of the said Sree Chaitanya Math and all properties, assets 
and affairs thereof. The plaintiffs claim that the plaintiffs No. 2 to I1 
and the defendant Nos. 7 to 11 who are the members of the lawfully 
constituted Governing Body of the plaintiff No. I Mayapore Sree 
Chaitanya Math, are solely and exclusively entitled to remain in 
possession, control, management, administration and custody of the 
plaintiff No. 1 and of all its Temples, Maths and other properties and 
affairs. Accordingly, the plaintiffs prayed as follows : 


*(a) Leave under Clause 12 of the Letters Patent ; 
(b) Leave under section 92 of the Code of Civil Procedure; 


(c) A declaration that the plaintiff Nos. 2 to 11 and the 
defendant Nos. 7 to 11 are the only members of the lawfully 
constituted. Governing Body of the plaintiff No. 1 and as such are 
solely and exclusively entitled to remain in control, possession, 
custody, management and administration of the plaintiff No. 1, all 

. its Temples, Maths, lands, buildings and other properties and affairs 
including the said Sri Chaitanya Research Institute ; ' 

(d) A further declaration, if necessary, that the defendant Nos. 
I to 6 have no right or title or interest ever or in respect of the 
plaintiff No. 1 or its Temples or Maths or lands or buildings or any 
other assets or affairs of the said Sri Chaitanya Research Institute 
and have no right to manage, administer, control or possess the 
game ; 

(e) A permanent TERS restraining the defendant Nos. 
1 to 6 and their servants and agents from :— 


: i) Interfering in any way with the rights, powers and functions 
of the said Governing Body of the plaintiff No. 1 in connection with 
the management, control, administration, custody and possession 
of the plaintiff No. 1 and its Temples, Maths, lands, buildings, 
properties, assets and affairs including the said Sri Chaitanya Research 
Institute ; 
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(ii) Та ‘any way interfering with the daily. Seva Puja and the 
periodic festivals of the deities Sri Sri Guru Gouranga Gandharbika 
Jew ; "E. Ё 2 
fii) In any way imterferimg with daily Seva Puja and the 
periodic festivals of the deities Sr1 Guru Sri Gour Sundar, Sri Radha 
IDayits Kunja Behari Jew located at No. 70B, Rash Behari Avenue, 
Calcutta 26 ; | 

(iv) Selling, letting out, encumbering making апу new construc- 
tion upon or in any manner dealing with any of the properties, assets, 
lands, buildings and funds of the said Debuttar estate including those 
of Mayapore Sree Chaitanya Math and Sri Chaitanya Research 
Anstilute = 


(f) A declaration that the alleged Deeds of Appoinment dated 
the 7th July, 1976 alleged to have been executed by Bhakti Vilas 
Tirtha Maharaj are void, inoperative, ineffective and not binding on 
the plaintiffs including the said Mayapore Sri Chaitanya Math and 
the said Sri Chaitanya Research Institute ; 


(g) If necessary, decree directing that the said two Deeds of 
Appointment be delivered up for cancellation and be cancelled ; 


(h) An injunction restraining the defendant Nos. 1 to 6 and 
each of them and their servants and agents from-claiming or usurping 
the office of sebait or any other right or title or interest by virtue of . 
or under in terms of the alleged two Deeds of Appointment, both 

_ dated the 7th July, 1976 ; 

{i) A further injunction in such other terms and to such other 

effect as may be deemed necessary inthe facts and circumstances of 
e this .case 5 . 

б) If necessary a Receiver be appointed ; 

{k) Costs ; i 

(1) Further or other reliefs.” . 


7. The suit was filed by the plaintiffs after first obtaining leave 
under Clause 12 of the Letters Patent and also under section 92 of the 
Code of Civil Procedure. in their application for the revocation of the 
leave under Clause 12 of the Letters Patent and under section 92 of the 
Code of Civil Procedure. Tt has been contended by the defendant Nos. 
1 to 6 that the suit is one for land and immovable property, and that 
no part of such land or immoveable property being situate within the 
ordinary original jurisdiction of this Court, the teave under Clause 12 
cannot be granted. With regard to the leave under section 92 of the 
Code of Civil Procedure, the contention of the defendants is that as no 
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relief -in terms of section 92 has been prayed for'in the suit, such leave 
should not have been granted. 


8. Weare, therefore, concerned with the question as to whether 
the learned Judge was justified in granting leave under Clause 12 of the 
Letters Patent and section 92 of the Code of Civil Procedure. So far as 
the leave under section 92 js concerned, it may be stated here that Mr. 
Dipankar Ghosh, learned Counsel appearing on behalf of the plaintiffs 
cohcedes that as no relief in terms of section 92 has been prayed in the 
suit, it is not a suit under section 92 and, as such, there was no scope 
for granting such leave. It is, however, submitted by him that although 
it is not a suit under section 92, it cannot be dismissed on that ground 
inasmuch as this Court has jurisdiction to entertain the suit as an 
ordinary suit other than a suit under section 92, We are, therefore, left 
with the only question as to whether leave under Clause 12 of the 
Letters Patent was rightly granted or not. 


9. Under Clause 12 of the Letters Patent suits have been divided 
ito two classes (1) suits for land or other immoveable property and (2) 
other suits. In the case of suits for land or other immoveable property. 
the High Court will have jurisdiction to try such suits, if such land or 
immoveable property is'sitüate wholly within the local limits of the 
ordinary origiual jurisdiction of the High Court. Where the land or 
immoveable property is situate partly within the local limits and partly 
outside such limits, such suit can be instituted in the High Court only 
after first obtaining leave of the High Court under Clause 12. In the 
‘case of other suits, such suits can be instituted in the High Court if the 
cause of action arises wholly within the local limits of the ordinary 
original jurisdiction of the High Court or the defendant resides or carries 
On business or works for gain within such limits. Where however, the 
‘cause of action arises in part only within such limits, the suit can be 
instituted after first obtaining leave of the Court under Clause 12. Thus 
leave under Clause 12 is required to be taken in the case of a suit for 
land or other immoveable property, if a part of such land or other 
‘mmoveable property is situate within: the local limits of the ordinary 
original jurisdiction of the High Court and, in the case of other suits, if a 
part of the cause of action arises within such limits. 


.10. in the instant case, no part of the land involved in the suit. 
is situate within the ordinary original jurisdiction of this Court. So, if 
the suit is a suit for land, this Court will have no jurisdiction to entertain 
and. hear the suit. It is, however, contended on behalf of the plaintiffs 
that it is not a suit for land or other immoveable property, but it is a suit. 
for cancellation of the impugned deeds of appointment. 


$ 
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11. The first question that requires consideration is whether the 
suit is one-for land or simply for the cancellation of the impugned deeds. 
The question has to be decided on the basis of the averments made in the - 
plaint and the reliefs claimed therein, We have aiready referred to some 
of the averments and set out the reliefs claimed by the plaintiffs. It is 
contended by the iearned Counsel for the plaintiffs that although, 
prima facie, t may appear to be a suit for land, really it is a suit for the 
cancellation of the impugned deeds of appointment. It is submitted by 
him that in deciding whether the suit is a suit for land or for the 
cancellation of the deeds of appointment, the Court should try to 
ascertain what the dominant or primary object of the suit is. If the 
primary obj ect is to establish title to land or for possession or control of 
land, then it would be a suit for.land. If, on the other hand, the Court 
comes to the conclusion that the primary object is something else, it will 
not be a suit for land notwithstanding the fact that it may affect title to 
Of. possession of land. In support of the above contention, the learned 
Counsel has placed much reliance on-a decision of the Federal Court іп 
(1) -Mooljl Jaitha & Сө. v. K. S. & W. Mills Co. Ltd., AIR 1950 FC 83. 
in that case, the Federal Court had to consider as to what the term ‘suif 
for land’ in Clause 12 of the Letters Patent did really mean. There was, 
however, a divergence of opinion between Kania, C.J. and Patanjali 
Sastri, J. on the one hand and Mahajan, J. and Mookherjee, J. onthe other 
(Fajal Ali, J. not expressing any opinion) as to whether in the facts and 
circumstances of that case, the suit was a suit for land. But inspite of 
such divergence of opinion, it appears that there was a general agreement 
among all the learned Judges on one point that if the primary object of 
the suit was to obtain an adjüdication on title to land or immoveable 
property, the suit would be a suit for land. In a Special Bench decision 
of this Court in (2) Maharaja Probirendra Mohun Tagore v. State of 


. Bihar, AIR 1959 Cal 767 $. В., S.C Lahiri, J. (as he then was) in 


delivering the judgment of the Special Bench also referred to the said 
general agreement of the learned Judges of the Federal Court in the cas 
of Moolji Јайћа -& Co. (supra). ` 


12. We are now to considér’ what the primary object of the suit 
is. The plaintiffs’ claim that the disputed properties as mentioned ia 
the impugned deeds of appointment belong to the plaintiff No. 1, 
Mayapore Sree Chaitanya Math and the plaintiff Nos. 2 to 11 and.the 
defendant Nos. 7 to 11 being the members of the Governing Body of 
the plaintiff No. 1 are alone entitled to remain in control, possession, 
custody, management and administration of the disputed properties, 
The plaintiffs have also denied the right, title or interest of the defen- 


dant Nos. 1 to 6 in respect of the disputed properties. These claims of 
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the plaintiffs will clearly appear from prayers (e) and (d) of the plaint 
which are once more set out below :— 

(e) A declaration that the plaintiff Nos. Z to tt and the defen- 
dant Nos. 7 to 11 are the only members of the lawfully constituted. 
Governing Body of the plaintiff No. 1 and as such are solely and 
exclusively entitled to remain in control, possession, custody, manage- 
ment and administration of the plaintiff No. I, all its Temples, Maths, 
lands, buildings and other properties and aiana including the 
said Sri Chaitanya Institute. , = 

(4) A further dectaration, if necessary, that the defendant 
Nos. 1 to 6 have no right or title or interest over or in respeet of the 
plaintiff No. ] or its Temples or Maths or lands or buildings or any 
other assets or affairs of the said Sri Chaitanya Research Institute 
and have no right to manage, administer, control or possess the same. 


13. Apart from prayers (c) and (d), the plaintiffs have’ prayed for 
a permanent injunction, inter alia, restraining the defendant Nos. 1 to 6 
from in any way interfering with the rights, powers and functions of the 
Governing Body of the plaintiff No. 1 in connection with the manage- 
ment, control, administration, custody and possession of the Temples, 
Maths, lands, buildings, properties assets of the plaintiff No. І including 
the said Sri Chaitanya Research Institute, being ше said premises 
No. 70B, Rash Behar: Avenue, Calcutta. : 


14. The claims made by the plaintiffs in the suit as contained im 
the above prayers undoubtedly relate to questions of title, possession, 
contro] and management of lands and buildings necessitating an adjudi- 
cation thereof. It is, however, urged on behalf of the pl.intiffs that the 
above claims or prayers made in the suit are ancillary or consequential 
to the principal relief or claim as made in prayers (f) and (g) of the plaint 
relating to the impugned deeds of appointment. In prayer (f), the 
plaintiffs have, inter alia, prayed for a declaration as to invalidity of the 
impugned deeds and, in prayer (р), for the setting aside of the same. It 
is submitted on behalf of the plaintiffs that the primary object of the 
suit is the cancellation or setting aside of tbe impugned deeds upon a 
declaration that the impugned deeds are illegal, inoperative and void, 
and not the other reliefs as claimed in prayers (c) and (d) of the plaint. 


15. In our opinion, the question whether, out of several reliefs in 
the plaint, the claim for the grant of a particular relief which. does not. 
relate to title to, or possession, control or management of land or 
building or other immoveable property, is the primary object of the 
suit or not, has to be decided by applying the test whether such relief 
claimed to be the primary object of the suit can be granted to the 
plaintiffs without the necessity of any adjudication on. the question. of 


1983 (2) CLJ] Tridardeeswami v. Mayapore Sree Chaitanya Math 153 


‘title to any land or buildings or other immovable property, or 
possession, control or management thereof. If the relief stands the test, 
the suit will not be a suit for land or other immovable property within 
the meaning of Clause 12 of the Letters Patent, although the grant of 
guch relief may indirectly affect land or other immovable property. If 
however, by applying the test it is found that such relief cannot be 
granted without deciding the question of title to, or possession, control 
or management of land or other immovable property, the claim for the 
grant of such reljef cannot be the primary object of the suit and, in that 
case, the suit will be a suit for land or other immovable property within 

-the meaning of Clause 12 of the Letters Patent. 


| 16. In the instant case, the impugned Deeds of Appointment 
purports to affect and/or interfere with the alleged title of the plaintiff 
No. 1, Mayapur Sree Chaitanya Math to the Temples, Maths and 
buildings including the said Premises No. 70B, Rash Behari Avenue, 
Calcutta, and also the alleged right of the members ,of the Governing 
Body of the plaintiff No. 1 relating to the management, control, 
possession and administration thereof, as claimed in the plaint. Unless, 
therefore, the plaintiffs are able to prove the title of the plaintiff No. 1 
to the disputed properties and the right of the members of the Governing 
Body of the plaintiff No. 1 to the management, control, possession, 
custody and administration of the disputed properties, the plaintiff will 
not be entitled to claim the cancellation or setting aside of the impugned 
deeds. It has been already noticed that in one of the impugned deeds, 
absolute title to Premises No. 70B, Rash Behari Avenue, Calcutta, 
known as Sri ‘Chaitanya Research Institute, -has been claimed by the 
settlor thereof, which the plaintiffs have denied. The plaintiffs have 
claimed title of the plaintiff No. 1 to the said premises as also to all other 
disputed properties, namely, Temples, Maths, buildings etc. There can, 
therefore, be no doubt that the Court will have io adjudicate on the 
question of title, possession etc., in respect of the disputed properties. 
The success of the plaintiffs in getting the impugned deeds set aside will 
depend upor- their proving title of the plaintif No. I totke disputed 
properties and the right of its Governing, Body to manage, control and 
possess the зате. Indeed, if there had been по avesment of title of the 
plaintiff No. f to the disputed properties or of the right of management, 
possession, control etc. of the members of Из Governing Body, the 
plaintiffs. would not have any bew stond) to claim the setting aside of 
the impugned deeds. Im the cxcumstances, it is @ifGcuk бол us to hold 
that the primary object of the suit is ghe- setting aside of the impugned 
Deeds of. Appointment, and that the suit is not a suit for land os other 
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immovable property. Accordingly, disagreeing with the learned Judge, 
we hold that the suit is a suit for land and all the properties being situate 
outside the local limits of the ordinary original jurisdiction of this Court, 
this Court has no jurisdiction to try the suit. ë 


17. Ithas been urged by Mr. Bhabra, learned Counsel for the 
defendant Nos. 1 to 6 that even assuming that it is not a suit for land, 
still the suit is not maintainable in this Court as no part of the cause of. 
action arose within the ordinary original jurisdiction of this Court. It 
may be stated here that the impugned deeds were executed outside the 
said jurisdiction, but’ were registered in the Calcutta Registration Office, 
within the said jurisdiction. It is the plaintiffs’ case that as the impugned 
deeds were registered in Calcutta, a part of the cause of action arose 
within the ordinary original jurisdiction of this Court, It is also the, 
plaintiffs’ case that a part of the cause of action arose within the said 
jurisdiction of this Court inasmuch asthe impugned deeds alleged to 
have been executed by the settlor thereof in violation of the terms of’ 
the compromise decree passed by this Court in the said Suit No. 2159 of 
1940. Itis however, contended by the learned Counsel for the defen- 
dant Nos. 1 to 6 that neither the fact of registration of the impugned 
deeds in Calcutta, nor the fact of passing of the said compromise decree 
by this Court could give rise to a part of the cause of action. Further, 
the learned Counsel submits that in view of section 17 (1)(b) of the 
Registration Act, the impugned deeds whereby certain persons have been 
nominated or appointed shebaits are not required to be registered and 
accordingly, the registration of the impugned deeds cannot, in any 
event, give rise to any cause of action. 


18. In view of our finding that the suit is a suit for land, and that 
no part of the land or buildings having been situate within the ordinary 
original jurisdiction of this Court, this Court has no jurisdiction to try 
the suit, we do not think we are called upon to decide as to whether a 
part of the cause of action has arisen within the said jurisdiction. 


19. For the reasons aforesaid, this appeal is allowed. The 
judgment and order of the learned Judge appealed from are set aside. 
The leave under Clause 12 of the Letters Patent and also under 
section 92 of the Code of Civil Procedure is revoked. Let the plaint 
be returned to the Advocate on record of the plaintiffs for presentation 
to proper Court. 


20. In view of the peculiar facts and circumstances of the case, 
there will be no order for costs. 
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21. There will be a stay of operation of this judgment except in 
so far as it directs the return of the plaint to the learned Advocate on 
record for the plaintiffs for presentation to appropriate Court for a 
period of two weeks from date. 


V . | 
The Registrar, Original Side and he parties to act on a signed 
copy of the minutes of this portion of the order. 


Mukherjee, J. : I agree. 
S. P. M. 


[CIVIL REVISIONAL JURISDICTION ] 
Before Mr. Justice Noni Gopal Choudhuri 
Decision: July 15, 1983 


Gadadhar Das & Ors. o ж esi Petitioners 
| Versus 
Santosh Kumar Mukherjee ents Opposite party? 


Civil Procedure Code (Act 5 of 1908), Order 39, Rules 1 & 2— 
Temporary mandatory injunction— Restoration of electricity in tenanted 
premises—Tenant’s suit for declaration and permanent injunction— 
Application for temporary mandatory injunction—No ejectment suit against 
tenant pending— Whether tenant has choice of forum for getting such relief— 
Whether Rent Controller and Civil Court have concurrent jurisdiction— 
Interpretation. 


У 
Where there is по ejectment suit pending against the tenant, he has по 
choice of forum. For restoration of supply of electricity, he has to approach 
only to the Rent Controller for such relief as provided in the West Bengal 
Premises Tenancy Act, 1956. The contention of the tenant in his suit for 
declaration that the Civil Court and the Rent Controller have concurrent 
jurisdiction is not sustainable. 


Cases referred to :— 
(1) Loken Bose v. Ashim De, 81 CWN 948 


(2) Bakul Rani v. Nanibala, 86 CWN 943 
(3) Suresh Kumar v. Mahadev Prosad, AIR 1982 Cal 395 


None ..... for Petitioner 
Tapan Datta e Jor Opposite Party 
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The judgment of the Court was as follows :— 


This petition under section 115 Civil Procedure Code filéd by 
defendants petitioners is directed against order dated 8. 2. 83 passed, in 
Miscellaneous Appeal No. 72 of 1982 by the Additional Sessions Judge, | 
3rd Court, Howrah, affirming the order of the learned Munsif, 2nd Court, 
Howrah dated 24. 3. 82 passed. in Title Suit No. 315 of 1981. The 
learned Munsif had allowed the plaintif opposite party's prayer for 
temporary mandatory injunction The undisputed facts are that plaintiff . 
opposite party Was i in possession of the suit premises as a tenant for 
quite a long time; and formerly his. landlord was Shri Jyotibhusan 
Banerjee. The defendant petitioners · :ѕќеррей’ into the .shoes of 


-Jyotibhusan by virtue of purchase by a deed dated 21. 4. 80 and became. `- : 
the landlords of the plaintiff opposite .party. While Jyotibhusan was. -. 


` the landlord of the plaintiff, the plaintiff alleged that he had disrupted. E 
the supply of electricity in- the premises of the plaintiff; filed a case 


`- against him- -under the’ ;provisions of the- West - Bengal - Prémises “Tenancy Б 


Act before the Rent Controller and ‘obtained an, order Фог: restoration“ 
of electricity. Subsequently the defendant petitioners came into: picturé . 
and plaintiff filed the'suit in the Court below for various reliefs against 
the defendant petitioners, on the allegation that with a view to put 
pressure on the plaintiff and to compel him to vacate the suit premises 
the defendants were preventing restoration of electricity to the suit 
premises compelled the, plaintiff to live in darkness and polluted the 
water of the ring-well from which the plaintiff got supply of water. 
The point to note is that the suit is a suit for declaration and permanent 
injunction and one of the prayers made in the suit is for restoration of 
supply of electricity to the suit premises. In the suit pending before 
the learned Munsif, the plaintiff filed a petition under Order 39, Rules 1 
and 2, Civil Procedure Code praying for temporary mandatory injunction, 
in conformity with his prayer for permanent injunction, for restoration 
of supply of electricity to the suit premises. By a cryptic, ill written, 
‘and unintelligible order the learned Munsif allowed the plaintiff's petition 
for temporary injunction. Не ordered “that the petitioner is at liberty 
£o have electric connection on his own account. The consent of the 
landlord shall be deemed to have been given with the passing of this 
- order. As regards other matters parties are required to maintain status 
quo till the disposal of the suit." "The defendants felt aggrieved with the 
order of the learned Munsif and preferred Miscellaneous Appeal No. 72 
of 1980 But the order passed by the learned Munsif has been affirmed:- 


2. From a perusal of (he order of the Iéarned Additional District 
Judge impugned herein it transpires that the reading of electric meter 
. in the suit premisés indicated that electricity was supplied upto 29. 5. 80 


1933 сл Gadadhar Das v. Santosh Kumar Mukherjee 15? 


"whereas the defendant petitioners became landlords from a prior date, 
namely, 21. 4.80. The learned Additional District Judge accordingly 
concluded that relief by way of restoration of supply of electricity by 
_ ‘the tenant was available against the defendant petitioners, Relying on the . 

decision of the Division Bench of this Court in (1) Loken Bose v. Ashim 
De, reported in 81 CWN 948 the learned Additional ladge concluded 
‘that ‘the relief under the West Bengal Premises Tenancy Act could be 
given by a Civil Court like that of the Munsifin the present case, in a 
suit and the power to аиша! such relief was uot, ои vested in the 
Rent Controller. 


| 3. The learned Advocate for! "the defendant petitioners contends. 
that the learned Courts below exceeded their. jurisdiction in passing thc 
order of temporary mandatory injunction, in the facts and circumstances 
in which the temporary ` mandatory injunctio was ‘prayed for. The 
> terms in which the prayer was made and the grounds on which the prayer 
was resis ted are not stated:in the order passed by the learned Munsif. 
The prayer for temporary injunction is. normally considered from 
different aspects like prima facie case, urgency, balance of convenience 
and inconvenience. irreparable loss or anjury etc. The learned Munsif 
does not appear to have considered the prayer from these: aspects Tt is 
doubtful if the order of the learmed Munsif couched in the fashion quoted 
earlier is capable of execution under Order 21, Rule 32 read with 
, section 36, Civil Procedure Code. Be that as it may, I come now to the 
order of the Appellate Coart affirming the order of the learned Munsif. 
For the purpose of arriving at the conclusion that a Civil Court in 
exercise of its power under Order 39, Civil Procedure Code by issue of 
temporary injunction can grant retiefs contemplated under sections 31-38 
of the West Bengal Premises Tenancy Act, the learned Appellate Court 
referred to the decision in the case of Leken Bose. 


а. То similar effect observations have been made in the case of 
(2) Bakul Rant v. Nanibala, reported in 85 CWN 943 and also in the 
case of (3) Suresh Kumar +. Mahadev Prosad, reported in AIR 1982 
Cal 395. It is undisputed that a Civil Court has power to grant 
temporary mandatory injunction for the purpose stated. But the 
oommon feature of all the three cases referred to above is that temporary 
injunction was granted in favour of the tenants in suits for eviction 
brought against them by the landlords. The relief granted by way of 
temporary injunction on the prayer of the defendant in the pending suits 
for eviction was to continue for a temporary. period, namely, upto the 
time of disposal of the suit. In the present case we find а different 
picture, no suit for eviction is pending against the plaintiff respondent. 
In the instant case the tenant has obtained the order of temporary 
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injunction in a suit instituted by himself as plaintiff. There is no 
indication in the order of the learned Munsif affirmed by the Appellate 
Court either that any restraint has been put on any kind of action by 
any of the parties ; or that the order will remain effective during the 
pendency of the suit. Ñn the suit, t is important to note, restoration of 
electricity Наз been prayed for by way of permanent injunction. Against 
the back ground stated above the grant of temporary injunction 
amounted no doubt to prejudging the suit. The learned Courts below 
do not appear to have considered these aspects of the case. 


5, The learned Advocate for the plaintiff opposite party contends 
that the grounds noted above touching the correctness or propriety of 
the order have not been taken io the revision application. He also 
contends that if pursuant to the impugned order the plaintif gets 
slectricity restored to his premises no irreparable loss or injury would 
be caused to the defendants ; so no relief under section -H5, Civil 
Procedure Code can be granted to the petitioner. A^ su 


6. The two erguments noted above do not bear scrutiny. There 
is no indication in the Civil Procedure Code itself that the actual grounds 
of attack in a revision case will have to be confined to the grounds taken 
in the application in writing. Further if the defendants do not suffer any 
&reparable loss or injury even then by the order impugned there will 
still be a failure of justice. The grant ofa prayer of the plaintiff 
amounted in the present case to prejudging the suit. When no suit for 
eviction against the plaintiff was pending, he had no choice of forum. 
He could apply for restoration of electricity strictly in terms of the West 
Bengal Premises Tenancy Act before the Rent Controller only. Coming 
‚ to a Civil Court as a plaintiff he cannot be allowed to contend that Rent 
Controller and Civil Courts have concurrent power. lam therefore, 
zonvinced that the order impugned was passed by the Courts below in 
excess of their jurisdiction and with material irregularity. 


7. The order of temporary injunction passed by the learned Munsif 
on 11.2.83 as affirmed by the learned Additional District Judge on 8.2.83 
is liable to be set aside. Hence ordered that the Revision application be 
allowed on contest. The order ‘impugned is set aside and the plaintiff’s 
petition for temporary injunction for restoration of electricity to the suit 
premises is dismissed on contest. No order is made as to costs. 


This will not preclude the opposite from filing any application for 
appropriate relief before the Rent Controller. 


P. R. 


e 
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{ CRIMINAL REVISIONAL JURISDICTION | 


Before Mr. Justice Bhabes Chandra Chakrabarti and Mr. Justice 
Jitendra Nath Chaudhuri 


Decision: August 1, 1983 


National Cotten Mills Ltd. & Ors, -mn Petitioners 
Versus 


Assistant Registrar of Companies, W. B. & Anr. ...Opposite Parties? 


Criminal Procedure Code (Act 2 of 1974), Section 200—Cognizance of 
eifence—Complaint being made by public servant—Effect. 


Companies Act (1 of 1956), sections 159 & 162—Non-filing of Return 
— Offence committed— Whether such offence is a continuing ome—Limitatios 
—lInterpretation of statute. 


The obligation on the part of a Magistrate taking cognizance of ak 
offence on complaint to examine upon oath the camplainant and his witness 
present is dispensed with under-the terms of the section 200 of the Code of 
Criminal Procedure. When the complaint is made in writing by a publie 
Servant acting or purporting to act in the discharge of his official duties, 
In eh instant case, the complainant is a public servant purporting to aci 
as such. | 


Section 633 of the Companies Act. may be invoked in appropriate 
oases by the Court if the conditions for granting the relief to the persons 
found guilty is made out. Incidentally, it may be mentioned that the section — 
cannot apply to the company itself in respect of any default on its part, bul 
can apply to officers. It is a question which goes to the merits of the case 
and may be considered at the trial. ` 


Section 159 of the Companies Act does not impose any liability which 
so continues. The offence on the breach thereof is complete with the failure 
to furnish the Return in the manner of within the time stipulated. Such an 
offence is committed once and for all as and when эпе commits the default. 
The provision does not contemplate that the obligation to submit such 
returns continues from day to day until the return is actually submitted nor 
does it provide that the continuance of the business without filing such 
returns is prohibited. so that the non-fulfilment of a continuing business 
without filing such returns becomes a continuing offence. When section 162 
of the Companies Act prescribes the penalty of fine, it merely prescribes 
the measure of penalty such a prescription being made with the object of 
enforcing strict compliance with the requirement of section 159 under. the 


*Criminal Revisional Case Nos. 921-928 of 1980. 
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threot of enhanced penalty end getting relief from such penalty en enhancing; 
ssale by early submission of returns. even after ж Fhat does not — 
render the initial default a continious one. i 


Cases referred to :— 


(£) G. D. Bhatta v. Fhe State, AFR 1957 Cat 483 

(2) State of Bihar v. Deokaran, AIR 1973 SC 908 

(3) Mis. Wire Machinery v. Fhe State, 1978. CHN 293 8 

(4) United Savings: & Finance Co. v. Deputy Chief Officer, Reserve 
Bank of India, 1980 Ст. LJ 607 ~ 

(5) Kriskna Kumar y. State, $98142).CHN 304 

(6) Ait Kumar Sarkar у. Assistant Registiar of Companies, 83 


CWN 108 { 
A. P. Chakrabarti and Milan Bhattaeharyo ta UP ae 
Dipak Kr. Sengupta ЕС. or for Opposite Party No. P 
Arun Kr. Mukherjee Q ЖЕЛ for Opposite Party No.2 


The fudgment of the Court was ss follows :— 


, Chakrabarti, J. : These revision cases arise out of. as тапу 
Cases under section 159/162(1) of the Companies Act, 1956 on the 
‘complaints made by the Assistant Registrar of Companies, West Bengak 
alleging violation of the provisions of section 159 of the Act.. The 
‘petitioner company and some of its Officers obtained the- present rules 
for-quashing the prosecutions pending against them in different Courts 
of Metropolitan Magistrate, Calcutta. The cases. have -been heard 
together and this order shall bovin all of them, 


`2. Mr. Chakrabarti appearing on-bshalf of the petitioners in alè 
these cases contends that the learned Magistrates erred in law in taking 
cognizance of the cases without examining the complaint or his witnesses, 
‘that the company had been previously given exemption from filing, 
veturis due to circumstances beyond their control om account of the 
Indo-Pak War, that the company is also entitled to exemption. for ' 
“subsequent periods as well,that the" company is also: entitled to relief 
under section 633 of the Companies; Act and that the prosecution in each 
case is barred by limitation. 
3. -Fhe first point taken by Mr. Chakrabarty may be forthwith 
disposed of upona reference to-sectiom 200 of the Code of Criminai- 
. Procedure. The obligation on the part ef a Magistrate taking cognizance 
of an offence on complaint to examine upon oath the complainant and the 
witness present is dispensed with under the terms of the section wher 
the complaint is made in writing by a public servant acting or purporting 
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.-to actin the discharge of his official duties. In the instant case the 
complainant is a public servant purporting to act as such. 


4. The other point urged by Mr. Chakraborty really touches 
the merit of the prosecution and the possible defence of the petitioners. 
Thatisa question which may convenieritly considered at the trial if the 
proceedings ultimately turn,out to be maintainable and competent 
section €33 may be invoked in appropriate cases by the Court if the 
ы granting the relief to the persons found guilty ‘is made 

„It may however, be noted that the section cannot apply to the 
dece itself in respect of any default on its part, but can apply to its 
Officers.. This however is a question which goes to the merit of the case 
and we do not propose to dwell at length on this aspect of the matter at 

' this stage in exercise of our revisional 18 ов. 


5, Mr. Chakraborty, however, seems io haye a - stronger point ia 
support of the prayer for quashing the proceedings. His contention in 
short is that all the proceedings are barred by limitation. In order to 
appreciate the point it may be useful to refer to the provisions of 
section 159 and section 162 of the’ Companies Act, Section 159 requiries 
every company to file with the registrar Һе. particulars. specified in the 
section, in the. form of a return within 60 days from the date on 
which the Annual General Meeting is“ held. - The pénal provisions -for 
failure to comply with the aforesaid provisions is contained in section 
162 which reads- as. follows :— У 


~ “Section 162 Penalty and Interpretation—(1) ға company fails 
to comply with any'of.the provisions contained. in sections 159, 160 
and 161, the company and every Officer of the company who із in 
default, shall -bẹ punishable with fine. which may extend to fifty 
rupees. for every. day during which „the default continues. 


(2) -For the purpose of this, section and `sections 159, 160 and 
161, the expressions ‘officer’ and ‘director’ shall include any person 
in accordance with’ whose directions or instructions the Board of 
Directors of the company is accustomed to act", 


- 6.. The cases out of which- the present revisional application have 
arisen were filed on different dates in thé month of November, 1978. The 
due date of filing of feturns was 28th Noveniber, of different years from 
1967 to 1977. Even the latest in. point-of time namely, Complaint Case 
No. 1698 of 1978. (Criminal: ‘Revisions No. 922 of 1980) was initiated 
nearly one year after the due: date expired, While the complaint in respect 

- of the earliest default namely, Complete © Case No. 1586 oi 1978 was filed 
nearly 11 years thereafter. ОУ 


- 5 - =, 


\ 
162: National Cotton Mills Ltd. v. Asst. Registrar Co. 1983 (2) CLJ 


da; 


7. The penalty for the default is only fine section 468 of the Code 
of Criminal Procedure provides that no Court shall take cognizance of 
an offence after the expiry of the period of limitation. The limitation 
for an offence punishable with fine only is 6 months. It is therefore 
contended by Mr. Chakraborty that the learned Magistrate could no! 
have, in view of the bar of limitation, taken cognizance in these cases. 
Mr. Sengupta, appearing on behalf of the opposite party on the other 
hand contends, !hat.the offence being a continuing offence the bar of 
limitation would no! be. attracted in these cases. The argument of 
founded upon the wording of-section 162 of the Companies Act which 
provides that the defaulting company and every officer thereof shall be 
pumishable with fine for every day ‘during with the default continues. 
Considerable emphasis was laid on- the use of the expression 'during ' 
which the default continues,’ Itis contended by Mi. Sengupta that the 


offence continues from day to day and is therefore a continuing cne. Ы 


Mr.. Chakraborty on the other hand argues that the óffefice 1s complete ‘~ 


AS. soon as the default in submitting the return is made. -The provision '* 
‚ fox, payment of fine on daily basis after the defatilt, according to ^ 


Mp., Chakraborty is only to ensure speedy submissions" of return on pain T. 
of, penalty, for each day the default is not made good. This according to’ a 


ае does not render the default a continuing offence. д 


; qa In the first place Mr. Sengupta referred to the case of'(1) G. Р. 
Bhatta v. The State, AIR 1957 Cal 483 in support of his contention. 


Where the question „involved мав whether an illegal omissicn to comply ` 


with certain statutory requirement namely, the pit head baths and mines 
sreches was a continuing.offence' or hot. It was held that the mere fact 
that the specified date withig- which the baths and the creches were 
required to be constructed expired; would‘ not possibly mean that the 
duty of the owner ended with the expiry of the date. Ifa ашу continues 
from day to day -the non-performance' of that duty from day to day is a. 
continuing wrong. The very nature of the omission amounting to the 


wrong in that case is entirely different from the wrong alleged in the 


n 


eases before us. 


9. The case of (2) Sate of Bihar v. Deokara, AiR 1973 SC 908 
seems to be more to the point. That was a case under the Mines Act. 
Section 66 of the Act provides that any person omitting, inter ‹ alia, to 
furnish any return in (зе orescrved firm at it within the prescribed time 
shall be punishable with fine which may extend to rupees one thousand. 
Section 79 liys down that no Court shall take cognizance of any offence 
under this Act unless а complaint has been made within 6 months from 
the date on which an offence is alleged to have been committed. The 
explanation to the section provides that if an offence in question is a 
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continuing offence;- the period of limitation. shall be computed with 
reference to-every point of time during which the said offence continues, 
In that case the complaint was filed more than 6 months after the default.. 
The question that fell for consideration was whether the offence was a 
continuing опе or not so thit the explanation to section 79 might be 
invoked... It was observed: that continuing offence is ome which is 
susceptible of continuance and із distinguisha5le from the one which is 
committed once and forall. It was held that the offerice was complete 
on фе owner failing to furnish'thelannua! return by the date pre: cribed. 
Continued disobedience or non-dompliande was not made am offence 
under the regulation under which the' prosecution was started. In that 
view of the matter, the complaint was found to be time barred. 


10. In the case of (3) Mis. Wire. Machinary v. The State, 197t 
CHN 293 similarly a complaint under the Employees Provident Fundr 
and Family Pension Funds Act filed more than a year after the offence 
was, committed was found to be barred under section 468 of the Code of 
Criminal Procedure. The provision for penalising a defaulting employer: 
with day to day fine until the deposit is made good. It was held doet 
not make the initial infringement a- continuing offence. 


T 25 
z 11. In the next case cited by Mr. Sengupta, ìn (4) United Savings & 
, Finance Сотрапу у. Deputy Chief Officer, Reserve Bank of India, 198% 
Criminal Law Journal 607 the prosecution under section 58B(2) of the. 
Reserve Bank of India Act.: The section makes a person failing to pro 
duce any book, account-or ‘other documents or to furnish any statement 
information or particulars which undet'the Act, it is his duty to produce 
or furnish punishable with fine which may extend-to two thousand rupees 
in.respect of each offence and “if he‘persists iw ‘such failure or refusal 
with further fine which may extend to one thousand rupees' for every day 
after the first during which the offence continues”. In view of the 
language of the section quoted above it was-held that the offence was s 
continuing offence. There is nothing in section 159 or section 162 of 
the Companies Act which provides for continuance of the offence in case 
the offender persists -in disobeying the requirement, it cannot be disputed 
even | on the authority of this decision.that the offence’ is complete once 
the default is made. The absence of any specific provision as in section 
58B(2) of the Reserve Bank of India Act eru that case from the 
cases before us, ` F 
02. The next case cited, їп (5) Krishna Kumar v. State 1981(2) 
CHN 30lis а саве under the Employees, Provident Funds and Family 
Pension Act and follows the decision in Ms. Wire Machinery v. The State 
(supra. ` 
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13. "Finally, Mr. Sengupta referred to a Single Bench decision of 
this Court in tlie case of (6) Ajit Kumar Sarkar v. Assistant Registrar of. 
Companies, 83 CWN 10% in which case the question whether an offence 
under section 159/162 of the Companies Act is а continutmg offence оғ 
Bot саше to be considered... It was held that the liabifity to furnish the. 
return tender section 159 continues unti]. it is complied with and each 
day's faure is visited with penalty.’ This however, is the only decisiom 
dealing with the identical question before ws. 


14 (п = careful review of the legal positron, i$ie difficuft for us 
io agree with the view expressed by a learned Single Judge in. the above 
sase. As pointed out by the Supreme Court, in order to constitute а , 
continuing offence, the offence must arise *out of s failure ‘to obey оғ | = 
comply wits а rule or its requirement and which involves a penalty, the 
ability for which continues until the rule or its requirement is obeyed 
or complied with’. Section 159 of the Companies Act does mot impose 
‚ апу Habiity whick so continues, "The offence on the breach thereof is 
: complete with the failure to furnish the return in the manner or within - 
7 the time stipul ted. Such aj offence is committed once and for aM as _ 
and when one commits the default. That provision dres not contemplate 
shat the obligation to submit such reterus continues from day to day 
until the return is - actually submitted nor does it provide that 
contimuanec of business without fillimg of such returns is prohibited so 
that non-falfilment of a continuing of bwsiness withont- filing of such 
returns becomes. a continuing offence. . When section 162 of the 
Companies Act prescribed the рерану of fine ‘which may extend to fifty 
rupees for every day during which the default continues ;it merely 
prescribed the measure-of penalty— such a prescription being made with - 
the object: of enforcing strict compliance with the requirement of section 

559 under the threat. of enhanced penalty and getting. relief from such | 
penalty on enhancing scale by early submission of zeturms even after the 
default. ‘hat does not rendes the initial default a continvous ons- K 
cannot be said that the offence is repeated or committed from day to day 
after, the initial default: “It is omy. where the offence is committed: fron. 
day to day or repeated from day to day. that it сай be called -а- contiauing- 
offence. Тһеге being no express provision in section 162 in. that behalf. 
as there are in sections 234, 598 ete of the- Companies Act..it will not - - 
be proper to hold that the offence ander section 162 is A. ‘continuing’ 
offence. When the statute itself provides for continuance “of offence - 
irrespective of initial default im some cases but does not make уа 7 
provisions in respect of some other offence, И would not: be correct , 

say that the ише "class of cases, also would be continuing offences, 


LI 
` 
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15. That being our view, we respectfully disagree with the view 
expressed in the case of A. К, Sarkar v. Assistant Registrar of Companies 
(supra). Accordingly we hold that the cognizance taken in all these 
cases was bad in view of the bar of limitation under section 468, Criminal 
Procedure Code and tHe "pending proceedings are liable to be quashed. 


The Rules are accordingly made absolute. 
Choudhuri, J. : Iagrée. 
S. N. R. 


[CIVIL APPELLATE JURISDICTION ] 


Before Mr. Justice Murari Mohan Dutt and Mr. Justice 
Chandan Kumar Banerjee 


Decision: August 17, 1983 


West Bengal Board of Examination for Admission to 
Engineering, Medical and Technological Degree Colleges 


& Ors. : ...Appellants 
f Versus : 
Dr. Jitendra Lal Banerjee & Ors. : ... Respondents* 
AND 7 

State of West Bengal & Ors. ' : ... Appellants 
: - Versus — ` 

Dr. Jitendra Lal Banerjee & Ors. ...Respondents* 

AND 
-State of West Bengal & Ors: ` „Appellante 
i ~ Versus- 
-  Utpalava Sen Gupta & Ors. 2, ... Respondents? 
AND ' 


West Bengal Board of Examination for Admission to 

Engineering, Medical and Technological Degree Colleges 

& Ors. > ... Appellants 
Е .. Versus i 


Utpalava Sen Gupta & Ors. ..- Respondents? 


Public Interest Htigation—What constitutes—Actions in a representative 
charaeter and Public interest litigation—Whether synonymous— Constitution 


*( Mandamus) Appeal from Originai Order Tender Nos. 894 ef 1983, 
984 of 1983, 985 of 1983 and 988 of 1983. ` 
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of Board of Joint Entrance Examination by State Government— Whether 
legal, in the absence of any Rules framed under section 52(a) of the Calcutta 
University Act, 1979—Joint Entrance Examination desirability of— Such 
Board—If has authority to appoint Confidential .Sub-committee—Grace 
marks—Propriety of allotment of—Review absence of provision in Rules— 
Whether arbitrary. Constitution of India, Articles 14, 154(2), 162 and 226, 
Calcutta University Act, 1979, section 52(a) :— 


The West Bengal Government constituted a Board of Examination for 
admissions to Engineering, Medical and Technological Degree Colleges and 
the writ petitioners appeared at the examination held by the Board but were 
unsuccessful. Thereafter they challenged the validity of the said examina- 
tion, inter alia, on the followed grounds, namely, 


(a) The Constitution of the said Board of Examination by the 
Government was illegal being contrary to the provisions section 52(a) of 
Ihe Calcutta University Act, 1979 ; 


(b) The State Government went beyond the ambit of its powers 
under Article 154 of the Constitution of India in constituting the said 
Board of Examination ; 


(c) The delegation by the Government to the Central Selection 
Committee of the selection of candidates was in excess of the Government 
order ; 


(d) The absence of the- provision of reviwed was violative of the 
principles of natural justice ; 


(e) The challenge to such Constitution of the Board of Examination 
etc. were inthe nature of a public interest litigation. . 


The Rule having been made absolute, the respondents preferred the 
fastant appeal. ЧЕ 


HELD : (1) Mere allegations without any material particulars 
cannot fotind an action before a Writ Court ; 


(2) ^ An action in a representative capacity under Order I, Rule 8 of 
the Code of Civil Procedure is not synonymous with a public interest 
fitigation : 

(3) The inability owing to proverty, socially or economically dis- 


advantaged position, disability etc. is not applicable ina case where the 
writ petitioners themselves have come before the Writ Court. 


(4) Inthe absence of any rules framed under section 52(a) of the 
Calcutta University Act, 1979, by the University, the State Government is 
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empowered to constitute a Board of Joint Entrance Examination for 
, admission to Engineering, Medical and Technological Degree Colleges and 
such Constitution of the Board is nelther violative of section 52(a) of the 
Calcutta University Act, 1979 nor was it in excess of the power conferred 
upon the State Government under. Article 154(2) of the Constitution of 
lndia and such Boards may be constituted im exercise of the powers 
conferred under Article 162 of the Constitution. 


(5) In view of the fact that the number of aspirants for admission 
10 such Engineering, Medical and Technological Degree Colleges far 
exceed the number of seats available, it is desirable, may, it is necessary 
to take such Joint Entrance Examinations. 


(6) The Board, appointed to conduct such Joint Admission Test 
with power to evolve its rules and procedures is competent to constitute 
Sub-committees. 


(7) when an authority is conferred to do anact, it can Trame rules 
regarding the ways and means to do that act. 


(8) The Sub-committee appointed by and authority constituted by a 
lawful order of the Government has the right to give grace marks and such 
rights of such Sub-committee and'adoption and acceptance of such dwarding 
of grace marks are exclusively within the jurisdiction of such authority 
and the Writ Court has по power to internal in such matters. 


(9) The Rules framed by the Board for the Joint Entrance Exami- 
_ nation, 1982 cannot be said to be arbitrary simply because it has not 
provided for any provision for review, 


(10). Admission tests and qualifying examinations are not similar 
and it is not feasible to provide for provisions of review in admission 


tests although there may be such provisions in гарга of qualifying 
examinations, 


Cases referred to :— 
(1) People’ з Union for Democratic Right & Ors. v. Union of India, 
AIR 1982 SC 1473 
(2) S. P. Gupta & Ors. v. Union of India & Ors., AIR 1982 SC 149 
(3) State of Andhra- Pradesh v. Lavu Narendra Nath, AIR 1971 SC 
2560 
(4) N. Rajendran у. State ‘af Madras, AIR 1968 SC 1012 
(5) Ajay Hasia v. Khalid Mujib, AIR. 1981 SC 487 
{6} Paritosh Bhupesh Kumar Sheith у. Maharashtra State Boorg e 
' Secondary and Higher Secondary Education, Pune & Anr., ABB 
: 1981 Bom 95 
(7) Chief Settlement Commissioner y. От Prakash, AIR [961 SC 33 
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Naranarayan Geoptu (Sr. Govt. Pleader) and \ 
Tarun Dey ne for the State Government 


Arun Prokash Chatterjee (Sr. Standing Counsel), 
Smritikana Mukherjee and | 


Dipak Kumar Banerjee ...fer the Board 
Sushanta Chatterjee, Himanshu Kumar Basu, z 
Bulu Chatterjee and Prabir Bhattacharya .. for Respondents 


The judgment of the Court was as follows :— 


Dutta, J.: These appeals have been preferred by the State of 
West Bengal and the- West Bengal Board of Examination for admission 
to Engineering, Medical & Technological Degree Colleges hereinafter 
referred to as the Board, against the judgment and order of a learned 
single Judge making absolute the Rule Nisi issued on the application 
of the writ petitioners who are some unsuccessful candidates in the Joint 
Entrance Examination for the year 1982 held by the Board, Initially, 
one of the writ applications was filed by Dr. Jitendra Lal Banerjee and 
his son Jayanta Banerjee. Jayanta Banerjee appeared in the Joint 
Entrance Examination for 1982, but was unsuccessful. Although there 
was no specific prayer in the writ petition under Order 1, Rule 8 of the 
Code of Civil Procedure, it appears that the learned Judge granted leave 
under the said provision. After the leave was granted, a few unsuccessful 
candidates also appeared and were permitted to be added as writ 
petitioners. The added writ petitioners filed affidavits supporting the 
original writ petitioners. 


2. Before we proceed to deal with the cases of the respective 
parties we may, at this stage, refer to the establishment of the Board and 
its constitution. It appears that the Bengal Engineering College, Sibpore 
the Regional Engineering College, Durgapur and the Jalpaiguri Engi-. 
neering College agreed to have a joint admission test to be conducted 
by a Board to be constituted with the heads of those institutions or their 
nominees and a representative of the Education Department, Govern- 
ment of West Bengal  Pursuantto such agreement, the Government 
of West Bengal issued an order dated April 23, 1962, inter alia, directing 
that the Board should be an official body with full power to operate the- 
Rules and Procedure to be evolved by the Board with necessary staff to 
be appointed by the Board. Subsequently, the College of Engineering 
snd Technology, Jadavpur University also became a member of the 
Board. By another Government order, the Board was directed to hold 
the Joint Entrance Examination of candidates for admission to the 
pre-medical course in.Dental and Medical Colleges in West Bengal. 
. The Board is now constituted with the Principals or Heads of all 
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Medical Colleges and afl. Engineering snd Technological Colleges ia 
West Bengal the Deputy Secreravy, Health and Family Welfare, 
Department, Government of West Bengal, the Deputy Director of 
Health Services (Medical Education, Research and Training}, West 
Bengal, the Deputy Secretary, Education Department (in Charge of 
technical matters), Government of West Bengal and the OffBicer-in- Chargu 
of the Board. Of these members, the Principal, Bengal Engineering 
College, Sibpore is the Chairman of the Board. At present Dr. Arun 
Kumar Seal, whois the Principal of the Bengai Engineering College, 
Sibpore is tee Chiirman amd Dr. P. K. Roy, a. Professor of that College 
is the Secretary or ёе Officerin-Charge of the Board. 


3. The functions of the Board are to invite applications frorm the 
candidates for admission in different Engineering, Technological and 
Medical Colleges in West Bengal. The Board has framed certain Rules 
for the Joint Entrance Examination, 1982. Mt is provided in these Rules 
that the Board is in Ro way responsible for admission to the censtituen? 
Colleges. t onty provides the resuits of the Joint Entrance Examination 
to 4he colleges and the Central Selection Committee and the final 
selectica rests with them. Further, the Board does not publish ths 
result. It does not also communicate the result~ to any individual 
candidate and does vot have any pt vision for post-publication scrutiny 
. and review. The Rules also provide for the eligibility of the candidates, 
. the manner of miking applications for the Joint Entrance Examiaation, 
the registration of candidates, the programme of examination, place of 
examination and the wiva-voce and medical tests, 


4. Té has ben already stated that the writ. petitioner Jayante 
Banerjee appeared in the Joint Entrance Examination of 1982, but ht 
was unsuccessful. in the writ petition filed by him and his father the 
Joint Entrance Examination held by the Board has been challenged oz 
some grounds which will be stated preseatly. Itis alleged that the first 
result of the said examination was published on June 30, 1982, but thè 
list was hurriedly withdrawa for re-publication later on. It is alleged 
that there has not ben a fair examination of the answer scripts of the 
students including those of the writ petitioner Jayanta Banerjee and that 
there has been discrimination in tabulation of marks and in publication 
of the tist of successful -caadidates. In paragraph 15 of the writ 
petition, it is alleged. as follows : :— 


- “That there is wide publicity that in certain selected cases, grace 
marks have been given to the tune of.sixty in number without having 
any declared policy, rules, norms, procedures and lawful practice.” 


e 
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5 The further grownd of challenge is that the Board itself bas 
mot been properly constituted according to lav and its constitution is 
шер! and invalid. 


6. On- “the stove allegations, i$ has bees prayed that a Writ in the 
nature of Mandamus should be issued commanding tbe respondents 
(the appellants before ws) to rescind, recall and cancel the result of the 
Joint Entraace Examination, 1982 and to declare the result afresh upon 
fair tabulation of marks without grace and publish the list of successful 
candidates including the name of the writ petitioner Jayanta Banerjee 
on proper scrutiny and ‘assessment. An interim injunction has. also 
been prayed restraining the appellants from giving apy effect to the 
result of the Joint Entrance Examinations without including the name 
‘of the writ petitioner, Jayanta Banerjee. Similar prayers were made 
Фу the othes writ petitionezs in their respective applications. 


7. Acopy of the wri petition was served upor the appellants 
before a Rule was issued as directed by the learned Judge. The 
eppellants appeared before the learned Judge and opposed the prayer 
of the writ petitioners for the issuance of a Rule Nisi amd the granting 
of an interim injunction by filing affidavits. The matter was heard for 
several days by the learned Judge and, ultimately, the Iea:ned Judge 
passed a lengthy judg ment issuing a Rule Nisi and granting an interim 
injunction as prayed for. The result of the interim injunction was that 
about 2000 successful candidates could not be admitted to the different 
Engineering, Technological and Medical Colleges, The State of West 
Bengal and the Board preferred appeals against the said interim order 
of the learned Judge and filed applications fos stay of the op sation of 
the impugned interim order. The Appeal Court, after hearing the 
paties, stayed the operation of the impugned interim osder wil tbe 
disposal of the appeals. A$ the hearing of she said applications, i? was 
compiaiaed om behalf of the’ wmt petiticmers including the added writ 
Petitioners aggregating about 50/54 thet the answer scripts of there 
unsuccessful candidates were not properly assessed. Mr. Arun Protash 
Chatterjee, learned Senior Standing Counsel appearing ор behalf of the, 
Boasd, made an offer that if these 50/54 unsuccessful candidates. so liked 
their answer scripts would be re-examined. Ho such re-examination, 
ihe examiners would be appointed by this Couri and the entire ré- 
examination would be conducted by this Court independently of the 
Board. Further, the Board was also offered to give an undertaking 
that if ов such re-examination amy of the weit’ petitioners would come 
out successful, he would be admitted to the Engineering, Technological 
or Medical Colleges, as. the case might be. The Appeal Court also tried 
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£o persuade the learned Advccates appearing on behalf of the writ 
petitioners for accepting the offer of the Board, butit was submitted on 
their behaff that they were agreeable to accept the сег on condition 
that such 1e-examination should be without prejudice to the rights and 
contenticns of fhe writ petitioners in ‘the Rule Nisi pending before the 
learned Fudge. The Board, however, did mot agree to such conditional 
acceptance of the offer.  Inspite of the best endeavour of the Appeal 
Court all the writ petitioners, except five or six, would not accept the 
offer of the Board unconditionally and, avcordingfy, the question of 
re-examination was dropped except in respect of the said five or six 
added writ petitioners. Against the order of the Appeai Court staying 
the impugned interim order of the tearned-Judge, some of the writ 
petitioners filed a special leave petition before the Supreme Court, Bui 
. the Supreme Court refused to interfere with the' said order of the Appeal 
Court. So faras the said five or six added writ petitioners аге 
concerned, their answer scripts were re-examined by qualified examiners 
appointed by the Appeal Court independently of the Board. The 
re-examination was held under the supervision of the Registrar, 
Appellate Side of this Court in the Court building. The result of the 
reexamination was more oriess the same as that of the original 
. examination held by the Board. 


8.' As'the interim order that was initially passed by the learned 
Judge was stayed by the Appeal Court and upheld by the Supreme 
Court, the successful candidates were admitted to different Engineering. 
Technological and Medical Colleges. Since the filing ofthe writ petition, 
more than a year has passed and, in the meantime, we are told, the sai! 
successful candidates completed the first year course and are now 
Prosecuting their studies ia the second year. Again, the Board fas held 
the Joint Entrance Examination for the year 1983, ‘Before this 
examination, an attempt was made on behalf of the writ petitioners before 
this Court fer a stay of the holding of the Joint Entrance Examination 
for 1983 which was, however, refused by this Court. We are also told 
that the said examination has been held and the successful candidates 
are being admitted to different colleges.on the basis of the result of the 
examination. 


9. The Boar! and the State of West Bengal opposed the rule Nisi. 
In the affidavits-in-opposition affirmed on behalf of the Board by 
Dr. Arun Kumar Seal, the Principal.of Bengal Engineering College and 
Chairman of the Board and by Dr. P. K. Roy, member, secretary of the 
Board, it has been denied that the first result of the Joint Entrance 
Examination was published on June 30, 1982, as alleged. It is pointed 
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. Out thet the Board does mot publish the result ; it only transmits the 
result of the Joint Entrance Examination to the constituent colleges of 
fhe Board. Ft has been averred by thera аб after approving the result . 
of the said examination, cyclostyled copies o? the same were sent to the 
constituent colleges. on July 8, 1982. Om Fune 30, 1982, а meeting of the 
Board was held. In that meeting Меп» No. 5 of the Agenda related to 
the consideration of the result of the Joint Entrance Examination, 1982 
for admission to Engineering, Medical amd '"Fechnological Degree 
. Colleges. Fhe consideration of Меп» No. 3 was deferred as the resulé 
was incomplete, and by its resohy.ion the Board asked the Confidential 
Sub-committee constituted by it to fmalise the result amd place & at the 
-gdjourned meeting of the Board fixed to be held on July 7, 1982. At the 
adjousned meeting of the Войтф held om July 7, 1982, the Board 
considered the result and approved the same, The result was sent t» the 
constitutent eolieges om July 8, 1982. Further, it has been averred that - 
no selective grace птагЕз Rave been giver to any candidate leading t > 
discrimination. Jt has been denied that there has been any discrimination ` 
ii tabulation of mark sheets or that attempts are being made to destroy 
relevant papers or that the formation and constitution of the Board is 
flega} or imvalid or ultra vires от without jurisdiction, as alleged in the 
writ petition. | І 


$0. М appes from the affidavit of Dr. Arun Kumar Seal that 
the Baard prepared four’ lists, mamely, (f) Block List containing the 
registration numbers of candidates included in the merit list, (2) Merit 
Bist, which is a НЕ} of candidates in order of merit, (3) Zonewise list of 
candidates showing their names and positions and (4) Additional List of 
‘SC/ST candidates. ^ 

ТЕ. At the hearing of the Rule Nisi the Board produced its 
records including tabulation books, the different lists and also. a few 
answer scripts as required to be produced by the learned Judge ов the 
prayer of the writ petitioners. The learned Advocates of the. writ 
petitioners were\permitted to inspect these records as also the answer 
scripts preduced by the Board. 


12. At this stage, it may be stated that the Board admitted that . 
grace marks had been given ќо all candidates, but not to any selected 
few, as alleged. И is the ease of the Board that zrace marks at flat rates 
to al candidates have been given oa the recommendation of the 
Confidential Sub-committee as contained in its resolution dated July 3, 
1982 The relevant portion of the resolution. of the Confidential Sub- 
committee is as follows :— 
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* After going through some Head Examiners reports aud having 
discussion with them, it was found that (i) the highest marks secured 
in Biology was much less compared to those in other science subjects 
and (ii) the highest marks secured in Mathematics was also relatively 
low. р ‚ 


.. Considering the above facts and to eliminate the disparity, it was 
decided to raise the total marks of all candidtaes by adding 50 marks 
in Biology paper and 25 marks in Mathematics paper. While 
preparing the position-mark Telationship of the merit list, these will 
be accordingly added", 


13. In this connection, ít may be pointed out that those seeking 
admission in the Engineering and Technological Colleges have to 
appear at the Јо Entrance Examination in English, Physics, Chemistry 
and Mathematics and those seeking admission in Medica! Colleges 
have to appear in the said examination in English, Physics, Chemistry 
and Biology. It is the case of the Board that as per the resolution of 
the Confidential Sub-committee and approved by the Board, grace 
mark: of "50 in Biology have been given to all candidates seeking 
admission in Medical. Colleges and grace marks of 25 in Mathematics 
have been given to all candidates seeking admission in Engineering 
and Technological Colleges, As the grace marks have been given al 
fiat rates to all candidates, none has been prejudiced or could be 
prejudiced, .their respective positions in the merit list remaining the 
same. Afterthe tabulation works were completed, these grace marks 
have been given as per the. said resolution of the Confidentia} Sub- 
commitee dated July 3, 1982 and as.approved by the Board on July 
7,1982. The reason for giving such price mark: at flat rates to ай 
candidates has been explained before as by Mr. Arun Prokash Chatterjee, 
learned Senior Standing. Counsel appearing on behalf of the 
Board. 11 ћаѕ been stated by him that the Indian ‘Medical Council 
directed that no. candidate seeking admission to Medical Colleges shall 
be admitted wnless he obtained certain marks im the aggregate, Our 
attention has been drawn by him to a notification of the Government 
of West Bengal which is said to have been issued m accordance with 
tho said direction of the Indian Medica? Council. In-the Government 
notification, it has been stated, Inter alia, (hat copies of the merit lisi 
of the candidates securing at least 50% marks (4097 marks in the case 
of 3C & SF candidates} in the Joint Entrance Examination conducted 
Бу the Board for the purpose of ‘admission to the MBBS Course in the 
Medical Colleges ію West Bengal im the Academic Session 1982-83 wil? 
be hung up on the motice boards of añ the Media? Colleges in Wrest 
Bengal en July 16,1982. We are teld that as the result of many 
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candidates fell short of 50% of marks, the Confidential Sub-committee 
recommended giving of grace marks to all candidates at flat rates, | 
namely, 50 marks in Biology to candidates seeking admission iu 
Medical Colleges and 25 marks in Mathematics to candidates seeking 
admission in Engineering and Technologioal Colleges. It is submitted 
that if grace marks had not been given, many seats in those colleges 
could nof be Шеф up. : | 


14. Atthe hearing of the Rule Nisi, it was contended on behalf 
of the writ petitioners that the formation of the Board to hold examina- 
tion for admission to Engineering, Medical and Technological Degree 
Colleges was contrary to the provisions of the Calcutta University Act, 

979. The impugned order of the Government dated July 7, 1981 consti- 
tuting the Board and the rules framed thereunder fot holding the Joint 
Entrance Examination were illegal and without jurisdiction. ‘Such forma- 
tion and constitution of the Board by the Government was in excess of 
the no wer conferred by Article 154 of the Constitution. It was submitted 
that the Board had no authority to delegate its, duty of selection of 
candidates for admission to Engineering, Medical and Technological 
Degree Colleges to the Central’ Selection Committee which was not 
even envisaged by the said Gcvernment order constituting the Board. 
Further, no authority having been conferred on the Board by the said 
Go vernment order to frame rules, the rules framed by the Board for the 
Joint Entrance Examination 1982 were illegal and without jucisdiction. 
Apart from the said Government order, the rules not having provided for 
any review of the answer scripts and any opportunity to the candidates 

` to ace their answer scripts, such rules were opposed to the principles of 
natural justice, It was submitted?that the answer scripts were not 
properly assessed and grace marks were given to a selected few and, 

' accordingly, the result of the examination should be cancelled. g 


15. The learned Judge, after considering the submissions made on 
behalf of the parties and the facts and circumstances of the case, came to 
the findings that the constitution of the Board was illegal, that the Board 
had no authority to constitute the Confidential Sub-committee and . also, 
the Central Selection Committee, that ‘the rules framed by the Board 
were unauthorised and also violated the principles of natural justice | 
inasmuch as it did not make any provision for review of answer seripts, 
that the said Government order dated July 7, 1981 constituting the 
Board was ultra vires Article 154 of the Constitution read with section 
52(a) of the Calcutta University Act, .1979.: Further, the learned Judge ` 
held that apart from the resolution dated July 3, 1982 of the Confidential 
Sub-committee being arbitrary and unresonable, grace marks have 
given to some selected candidates while denying the same benefits to 
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others. The learned Judge concluded that the entire result of the success- Я 
ful candidates was wholly illegal and had been stained with arbitrariness, 
unreasonableness and discrimination. 


16. Upon the above findings, the learned Judge made the Rule 
absolute and ‘directed the appellants, that is, the Board and the State 
Government to cancel the result of the Joint Entrance Examination 
published on July 8,1982 as well asthe said Government order ' dated 
July 7, 1981. Further, . in view of the urgency and the future prospect of 
thelarge number of candidates appearing in the admission test, the 
learned Judge directed the Board to arrange immediately for review, 
evaluation and re-assessment of the answer scripts of all the examinees 
within six weeks from April 12, 1983, the date of the judgment 
ofthe learned Judge. The learned Judge by his said judgment also 
dismissed the application of the Board oraying for sanction under section 
340 of the Code of Criminal Procedure against one Sukhendra Nath 
Chatterjee, the farther of one Prosenjit Chatterjce, an added writ 
petitioner, for swearing a false affidavit. 


. 17 Being aggrieved by the said judgment of the learned Judge, 
those appeals have been preferred by the Воаҝі and the State of West 
Bengal. 

18. It has been urged by Mr. Arun Prokash Chatterjee, 
learned Senior Stading Counsel and Mr. Naranarayan Gooptu, learned 
Senior Government Pleader appearing on behalf of the Board and the 
State of West Bengal respectively, that in the writ petition no prima 
facie case has been made out by the writ petitioners justifying the 
issuance of the Rule Nisi. Our attention has been drawn to the allegation 
of the writ petitioners-that the first result of the Joint Entrance Exami- 
nation was published on June 30, 1982, but the same was hurriedly 
withdrawn for republication later on. It is submitted on behalf of the 
appellants that there is nothing to show in the writ petition at whose 
instance and at what place the publication was made and withdrawn. 
Again, the allegation as contained in paragraph 15 of the writ petition, 
which has been quoted above, to the effect that in certain selected cases 
grace marks have been given to the tune of sixty in number, suffers from 
vagueness and àmbiguity. Further, it is submitted that no reason has 
been given in the writ petition why the Board has not been properly 
constituted according to law and why its constitution is illegal and 
invalid. Our attention has also been drawn to the fact that almost all 
the paragraphs of the writ petition including those containing in the 
above allegations have been affirmed by the writ petitioner, Jayanta 
Banerjee, as true to his knowledge and submissions. It is submitted 
that such affirmation can hardly be said to be a proper one. 
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19. Inouropinion, there is much substance in the above conten- 

tions of the appellants. A writ petitioner is required to give all particulars 
and the basis of the allegations in support of the prayer for the issuance 
: ofthe Rule. A mere allegation without any material in support of the 
_bame, will not entitle a writ petitioner to ask for any assistance from 
this Court, for,- otherwise, any unsuccessful candidate in any examina- 
tion may file a writ pétition: alleging that the answer scripts have not 
been properly assessed by the examiners Or that grace marks have been 
given to a selected few or that the constitution of the body or authority 
conducting the examination is illegal and invalid without disclosing any 
basis for such allegations. On such vague allegations unsupported by 
„апу material, the Court will refuse to entertain a writ petition. Itis,- 
however, contended by Mr. Susbanta Kumar Chatterjee, learned Advocate 
appearing on behalf of the writ petitioners that as itis a public interest 
litigation, mere allegations will be sufficient for the issuance of a Rule 
and the authorities concerned will be- required to produce-all relevant 
materials and records to disprove the allegations. We are unable to 
accept this contention.~ It is not necessary for us to ‘consider whether in 
a public interest litigation mero ‘allegations, without anything. more 
` would justify the Court to entertain а writ petition and issue a Rule 
Nisi thereon, for, in our opinion, the present proceeding cannot be 
“equated with a public interest litigation. The learned Judge also thinks 
that the proceeding that has been started on the writ petition isa 
public interest litigation. In support of-that finding, the learned Judge 
has referred to the following observation of the Supreme Court in 
(I) People's Union for Democratic Right & Ors. v. Union of ч AIR: 
1982 SC 1473 : 


“Where judicial redress is sought of a 1 legal injury or ien wrong 
suffered by a person or class or persons who by reason of proverty, 
disability or socially or economically disadvantaged position are 
unable to approach the court and the court is moved for this purpose 
by a member of 2 public by addressing a letter drawing the attention 
of the court to such legal injury or legal wrong, court would cast aside 
all technical rules of procedure and entertain the letter as a ‘writ 
petition on the judicial side and act upon it.”- — = 


28. The learned judge has also- referred to similar observations: 
made by the Supreme Court in (2) S. P. Gupta & Ors. v. Union of India, 
& Ors., AYR 1982 SC 149. The principles which have been laid down in 
the above observation of the Supreme Court do not apply to the facts ` 
and circumstances of this case. The writ petitioners are themselves 
aggrieved and they .have themselves come to this Court. There is, 
fherefore, no question that the writ’ petitioners are unable to approach - 
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the court by reason of their poverty, disabifity or socially or economically 
disadvantaged ровй а. The said observatioa of the Supreme Court 
will onty apply to a person or class of persons who are unable te seek 
judicial redress of the legal injury ог legal wrong suffered by them, ox 
. account of their poverty, disabHity сы. The scope of the suid observe- 
tion of the Supreme Court camot be extended to and applied for the 
benefit of persons who ace neither роот nor~socialty or economically in а 
disadvantaged position. 11 із поё that whenever any Government action. 
involving the members of the public or a class of persons is challenged 
sa a Court of law, it жі be considered as a public interest fitigation. H 
has not been ruled by the Supreme Courtin the above decisions that 
alliitigatioss against the Government or any statutory body or authority 
&n a representative capacity under Order 1, Rule 8 of the Code of Civil 
Procedure are public interest litigations. Тһе scope and extent of а 
public interest fitigation as laid down by the Supreme Court in the 
above decisions are very limited and to extend thé scope of such public 
interest litigation beyond limit will, ia ovr opinion, upset the judicial 
system, Ме аге, therefore of the view that tho present pracecding under 
Article 226 of the Constitution does not come within a measurable 
distance of public ieterest iitigations within the meaning of the above 
decisions of the Supreme Court. Tke contention of the writ petitioners 
ёа this behalf seeking to justify the vagueness of the allegations and the 
absence of materials in support of the same om the ground that it is х 
public interest litigation, is without amy substance whatsoever and is 
rejected. We are, therefore,. of the view that the writ petitioners have 
failed to make out a prima facie. case im the writ petition justifying the 
issuance of a Rule, 

24, The first question that we weuld like to consider relates to the 
challenge of the writ petitioners to the fegality and validity df the Cone 
titution of the Board and the rules framed and the Sub-committee sa 
up by it. ft has been already noticed that by a Government order dated 
April 23, 1962, the Board was constituted for conducting the Joint ^ 
Admission Test and it was directed to be an official body with full powet 
to operate rules and procedure to be evolved by the Board with necessary 
staff to be appointed by the Board. That order was passed by the 
Government as the Bengal Engineering College, Sibpore, the Regional 
Engineering College, Durgapur and the Jalpaiguri Engineering College 
agreed to have a Joint Admission Test to be conducted by the Board to 
be corstituied with the heads of those institutions or their nominees and 
4 representative of the Education’ Department, Government of West 
Bengal. Subsequently, the CoHege of Engineering and Technology, 
Jadavpur University also becamo.a member of the Board. By a subsa- 
quent Government order, dated September 16, 1970, it was directed that 
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{гош the Scssiom 1971-72, selection of candidates for admission to the 
technical courses of certain Technological Colleges would be made by 
ihe Board for admission to Engineering Degree Colleges. By order 
dated: February 17, 1972, the Board was directed-to hotd Joint Entrance 
Examination of candidates for admission іп the pre-medical course in 
Dentat and Medical Colleges in West Bengal from the 1972-73 Session. 
From time {эз time, the Constitution of the Board was amended by 
Government orders and, ultimately, by the impugned Government order 
dated July 7, 2981, the Board was entrusted with the duty of selection 
of candidates for admission to Medical Degree Colleges and Techno- 
logical Degree Colleges. By this order, the Constitution of the Board 
wes also amended because of the inclusion of the Medical Degree 
Colleges and Fechnolegicak Degree Colleges. 


22. The contention of the writ petitioners is that the impugned 
Government order dated April 7, 1981 constituting the Board is ultra 
vires section 52(a) of the Calcutta University Act, 1979 and Article 154(2) 
of the Constitution of India, Section 52(a) of the Act runs as follows : 


52. “Subject to the provisions of this Act and the Statutes, 
Ordinances may be made to provide for all or any of the following 
matters : 


(a) The admission of students to the University and the colleges 
affiliated to or recognised by it and their enrolment as such." i 
Article 154 of the Constitution provides as follows : 


“154(1). Тһе executive power of the State shall be vested in the 
Governor and shall, be exercised by him either directly or through 
officers sub-ordinate to him in accordance with this Constitution.  ' 


(2) Nothing in this Article shall—(a} be deemed to transfer 
to the Governor any functions conferred by any existing law о any 
ether authority ; or 


(b) prevent Parliament or the Legislature of tbe State from 
conferring by law functions on any authority subordinate to the 
Governor.” 


23. Itis urged on behalf of the writ petitioners that as by 
section 52(a) of the Calcutta University Act, the function of admission 
of students to the University and colleges affilialed or recognised by it 
and their enrolment as such has been conferred on the University, the 
Gevernor or the State Government had no authority to constitute the 
Board for the purpose of admission of candidates to Engineering 
Medical and Technological Degree Colleges and that, accordingly, the 
Constitution of the Board is ultra vires Article 154 of the Constitution. 
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It is also submitted that although under Article 162 of the Constitution, 
the executive power of the State extends to matters with respect to which 
the Législature of the State has power to make laws, yet Article 162 
having been made expressly subject to the provisions of the Constitution. 
Article 154(2) prevails and the.Government is debarred from usurping 
the function of admission of students in the Engineering, Medical and 
Technological Degree Colleges by the Constitution of the Board in 
violation of tke provision of Article A902) read with section 52(a) of 
the Calcutta University Act. ; 


24. Itis, however, submitted by Mr. Arun Prakash Chatterjee 
that Article 154{2) applies only in relation to any existing law ‘Existing 
iaw” has been defined ia Clause (10) of Article 366 of the Constitution 
as meaning any law, Ordinance, order, bye-law, rule or regulation, 
passed or made before the commencement of the Constitution by any 
Legislature, authority, or person having power to make such a law, 
Ordinance, order,. bye-law, rule or regulation. Itis contended that the 
Calcutta University Act, 1979 is not am existing law within the meaning 
of Clause (1) of Article 366 and, as such, Article 154(2) is not applicable. 


25. A similar question arose before the Supreme Court in tht 
- (3) State of Andhra Pradesh v. Lave Narendra Nath, AIR 1971 SC 2560. In 
that case, the question was whether the Entrance Test prescribed by th* 
Government notification - dated July 23, 1970, for selection of candidatet 
in four medical colleges run by the State in the Andhra area was justified 
in law or not. Under section 2(h) of the Andhra University Act, 1926, 
the Academic Council of the University was conferred with certaia 
powers including the power to make regulations regarding the admission 
of, students to the University or prescribing examination to be recognised 
as equivalent to University examination or the further qualifications 
mentioned ia sub-section (1) of section 33 for admission to the degree 
courses of the University. Under section 33 of the said Act no student 
was eligible for admission to a course of study qualifying for admission 
to a post-matriculation university examination unless he had passed the 
examination prescribed as qualifying for admission to such course От аң 
examination recognised by the Academic Council with the previous 
sanction of the State Government as equivalent thereto and possessed 
‚ such further qualifications, if amy, as might be preseribed. It was 
contended on behalf of the unsuccessful candidates before the Supreme 
Court that it was the Academic Council of the University which was 
competent to prescribe qualifications for admission into all degree 
courses in the University and it was not for the Government to substitute 
itself for a statutory Ac? demic body and test the academic standards of 
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vandidates seeking ideis into the integrated M.B.B.S course by the 
Sotiflcation dated. July 23, 1970 Ia overruling: the said contention, the 
Supreme Court observed as follows = A 


` “Fhe above provisions of law do pot make it incumbent upon 
the Government to make their selection. im accordance with the marks 
obtained by the applicant candidates at she qualifying examinations. 
` Obtaining 50% of the nsarks at she qualifying examinations was the 
first hurdle to be crossed by any candidate before he could submit ап 
application for admissior into э medical college. Fhe Government 
which ras tbe colleges had the right to make a selection out of a 
атре number of candidates and for this purpose they could prescribe 
а test of their own whicb was not against any haw. Merely, because 
they tried $e supplement the eligibility rule by a written test in 
Subjects with which the candidates were already familier, their action 
annot be impeached nor was there anything unfair in the test 
‘prescribed. ' Fhe test prescribed by the Government must be 
^ | Sonsidered im the tight of a ‘second hurdle forthe purpose of a 
- screening to find owt who of aM the candidates applying should be 
` admitted and who should be rejected. Merely because the University 
had. made regutations regarding the admissior of siudemts ‘to its 
degree courses, it did mot mean thas any one who had passed the 
, qualifying examination mab as the P. М, €. or Њ 5 Є. was ipso 
_ facto te be entitled to admission to ‘such cousses of study. Hf the 
sumber of candidates applying for uch admission far enceeds the 
number of seats available, the University can have to make its "choice 
© -9utof the applicants to find out who should be admitted and i£ 
і с Bistead of judging ths candidates by the number -of marks obtained 
: „Эу them ia the qualifying examination the University thinks fit to 
^^ préseribe’ another test for admission no objection crm be taken . 
"асте. What the University сап do-in the maties of admissions to 
s the degree courses can certainly be done by the Government i in the | 
‘matter of admission to the M.B. B.S. course.” 


: ` 26, За the instané cago, no rules or regulations ave beer баа 
„ћу the Caleutea University under section 52(a), of the Act ‘relating «0. 
admission of students to Engineering Medica} and Technological Degree" 
Courses, Further, the number cf caadidates seeking admission i in- those 
‘colleges far exceeds the number cf seats available therein. About 36,000 
students applied for admission to thess colleges in respect. of about 2 060 
eat E it is held that as powers has been conferred on the "University 
ander section 52(a) of the Act im regard to admission of students to 
Colleges the Government cagnot regulate suc admission” By constituting 
ще Board or holding an admission. test, it would be disastrous. and - EE. 
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the entire system of education. The candidates seeking admission to 

' these colleges are from different Universities having different standards of 
education and that is also the reason why an admission test should be 
held for admitting students of the same standard to Engineering, Medical 
and Technological Degree Colleges. - 


27. .In (4) М. Rajendram v. State ef Madras, AIR 1968 SC 1012 
referred to in the decision of thé Supreme Court in Narendra Nath's 
case (supra), the petitioners challenged the order of the State Government 
by which rules were promulgated for selection of candidates for admis- 
sion to a medical course, These rüles, /nter alia, provided for selection 
and classification ef candidates including one for awarding a maximum 
of 75 marks for extra-curricular activities which had been specified 

. under five heads. It was held that so far as admission маѕ” concerned 
it had to be made by those who were in control ofthe colleges, in that 
case the Government, "because the Medical Colleges were Government 
colleges affiliated to the University. Further, it was held that the 
Government was entitled to frame rules for admission to Medical 
Colleges controlled by it subject to the rules of the University as to 
eligibility and qualifications. 


28. In our opinion, so long as no rules or regulations are framed 
by the Caleutta University, the Government is entitled to constitute a 
Board for the Joint Entrance Examination for admission of candidates to 
Engineering, Mndical and Technological Degree Colleges. The constitu- 
ef the Board as has been donc Бу the impugned notification dated April, 
`7, 1981 is not violative of Article 154(2) of the Constitution or section 
52(a) of the Caleutta University. Act. The Government has amplo 
authority to frame rules and regulations for admissions to the above 
Degree Courses in exercise of its power under Article 162 of the 
€onstitution which finds support from the above decision of the Supreme 
Court in Narendra Nath’s case (supra). The learned Judge has sought 
to distinguish Narendra Nath’s case by a sweeping observation contained 
-in one sentence that “‘there was not challenge to the competence of the 
executive to make Government orders providing for selection test for 
admission in the Medical Colleges on the ground that the Government 
order affected or encroached upon the provisions of the Andhra 
University Act and thereby violating the provisions of Article 154(2) of 
the Constitution of India". We ale unable io subscribe to the view of 
ihe learned Judge. А 
29. The learned Indge, in our opinion, bes mis-conceived the pro- 


“ysions of Article 154(2) of the Constitution. By the impugned order dated 
july- 7, 1981, the Governor has not usurped tbe functions of the Calcutta 
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University conferred on it by section 52(a) of the Calcutta University 
Act, 1979. Аз the University has not framed any rules or regulations in 
regard to the admission of students to colleges affiliated to or recognised 
by it, the Governor constituted the Board for admission of students to 
different Engineering, Medical and Technological Degree Colleges. Even 
if the University had prescribed rules and regulations relating to 
admission of students to colleges affiiiated to or recognised by it, such 
rules or regulations can be supplemented by the Government in order to 
deal with the claim for admission of a large number of students to a 
limited number of seats available in these colleges. In such circums- 
tances, namely, where the number of candidates applying for admission 
far exceeds the number of seats available, the University became false 
held a second, test as has been done оу the Board in the instant case. ` 
Adopting the language of the Supreme Court in Narendra Nath’s case 
(supra), it may be said in the instant case also, that what. the University 
can do in the matter of admission to the Engineering, Medical and 
Technological Decree Colleges can certainly be done by the Government 
or the Board constitution by in the matter of admission to these 
colleges. The learned Judge, in our opinion, was not at all justified in 
notrelying upon the deeision in Narendra Nath’s case (supra) on the 
ground that the Government order in that case was not challenged 
as violating the provision of Article 154(2) of the Constitution. 
In our view, when upon a challenge made to a governmental 
action under certain facts and circumstances, the Supreme Court 
lays down the principles of law either upholding or setting aside such 
govermental action, the principles of law laid down by the Supreme 
Court will be binding on all Courts in regard to a similar action of the 
Government under similar facts and circumstances. It will not be 
permissible for the Courts not to apply such principles of Jaw on the, 
. ground that the challenge of the govermental action was not made before 
the Supreme Court as violating a partcular provision of law. It is 
true that in Narendra Nath’s case (supra), Article 154(2) was not a 
ground for challenge to the legality ofthe admission test held by the 
Government. In the first place, Article 154(2) is not applicable to the 
holding of admission test by the Government and. secondly, even 
assuming that Article 154(2) had some application, it must be presumed 
that in laying down the principles of law in Narendra Nath's case (supra) 
the Supreme Court had in its mind Arricle 154(2). 


30. In this connection, we may refer to a later decision of the 
Supreme Court in (5) Ajay Hasia v. Khalid Mujib, AIR 1981 SC 487. 
In that case, the Regional Engineering College, ‘Srinagar sponsored 
bythe Government of India was administered and managed by a 
Society registered under the Jammu and Kashmir Registration of 
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Societies Act, 1898. The Society laid down certam rules and procedures 
for admission of students to the said college. The principal conten- 
tion that was advanced before the Supreme Court was, inter alia, that 
the Society acted arbitrarily in the matter of granting admissions, 
. first by ignoring the marks obtained by the candidates at the qualifying 
examination ; secondly, by relying on viva-voce examination as a test 
for determining comperative merits of the candidates. In overruling 
the said contention ‘Bhagwati, J. observed as follows: 


“The entrance test also facilitates the assessment of the competa- 
tive talent of the candidates by application of a uniform standard and 
is always preferable to evaluation of comperative merit on the basis of 
marks obtained at the qualifying examination, when the qualifying 
examination is held by two or more different authorities, because lack 
of uniformity is bound to creep into the assessment of candidates by 
different authorities with different modes of examination. We would 
not, therefore, regard the procedure adopted by the society as 
arbitrary merely because it refused to take into account the marks 
obtained by the candidates at the qualifying examination, but chose to 
regulate the admissions by relying on the entrance test”. 


31. We are, therefore, of the view that Article 154(2) of the 
Constitution has no manner of application to the facts and circumstances 
of the case, and that by constituting the Board for holding the Joint 
Entrance Examination for admission to Engineering, Medical and 

. Technological Degree Colleges by the impugned Government order dated 
July 7, 1981, the provision of section 52(a) of the Calcutta University Act, 
1979 was not violated. ‘The constitution of the Board was, accordingly, 

_ quite legal and valid and the contention of the writ petitioner that the 
impugned Government order dated July 7, 1981 is ultra vires Article 154(2) 
of the Constitution read with section 52(a) of the Calcutta University Act 
is without any substance whatsoever. In our opinion, the Joint Entrance 
Examination is not only desirable but isa necessity for admission of 
students to the Engineering, Medical and Technological Degree Colleges 
in view of the fact that the number of candidates applying for admission 
far exceeds the seats available in those colleges. The view which we take, 
finds support from the above decisions of the Supreme Court. 


22. The next question that arises for our consideration is whether 
the Board had authority to set up and constitute the Confidential Sub- 
committee. It has been held by the learned Judge that the formation 
ef the Confidential Sub-committee is wholly illegal and unaüthorised 
as the impugned Government order dated July 7, 1981 did not provide 
for formation of such Confidential Sub-committee. Further, it has been 
held that the delegation by the Board to the Confidential Sub-committee. 
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the power to consider and finalise the result of the candidates and the 

_ adoption by the Board of the resolution dated July 3, 1981 of the Confi- 
dential Sub-committee recommending addition of 50 marks in Biology 
and 25 marks in Mathematics were illegal and without jurisdiction. 


33. Jt has been earlier noticed that by the Government order dated 
April 23, 1962, the Board was constituted for conducting the Joint 
Admission Test and it was directed to be an official body with full power 
to operate rules and proceedures to be evolved by the Board with 
necessary staff to be appointed by the Board. The Board was therefore, 
authorised to frame rules and procedures for the purpose of such Joint 
Admission Test. The Board was, therefore, competent to constitute 
Sub-committee and, accordingly, the constitution of the Confidential 
Sub-committee was quite within the authority of the Board. The learned 
Judge has referred to the impugned Governmedt order dated July 7, 1981 
for the purpose of showing the absence of any authority of the Board to 
constitute a . Confidential Sub-committee. It is indeed true that in the 
impugned Government order, the Board was entrusted-with the duty of 
selection of candidates for admission to Medical Degree Colleges and 
Technologica! Degree Colleges without any provision for laying down 
the rules and procedures for making such selection. But there can be no 
doubt that when power is conferred on an authority to do a particular 
act, it must be deemed that such power also includés the power that will 
enable the authority £o evolve ways and means and to frame rules, 
regulitions and lay down procedures to do that act. И is unthinkable 
that without laying down rules and procedures and division of functions 
by setting up of Sub-committees, whether Confidential or otherwiso, the 
Board can discharged the duty entrusted to it by the impugned Govern- 

` tment order. The contention of the writ petitioners in this regard is so 
absurd on the face of it that to uphold the same would beto lay down 
that the Board cannot also appoint examiners for assessing „the answer 
scripts of the candidates as it has not been authorised to do so by the, 
impugned Government order. The finding of the learned J udge that 
the formation of the Confidential Sub-committee is wholly illegal and 
unauthorised cannot be supported on any legal principle. Consequently, 
the finding of the learned Judge that the delegation by the Board to the 
Confidential Sub-committee of the power to consider and finalise the 
result of the Joint Entrance Examination is equally untenable. 


34. We are also unable to subscribe to the view of the learned 
Judge that the Board was not justified in adopting the resolution of the 
Confidential Sub-committee dated July 3, 1982 recommending the 
eddition of 50 marks in Biology and 25 marks in Mathematics. It has 
been observed by the learned Judge that the said resolution of the 
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Confidential Sub-committee is wholly illegal and arbitrary inasmuch as 
the selection testis not an ordinary examination and the question of 
passing in the said examination does mot arise. Further, the learned 
Fudge observes that it is essentially a competitive test and the selection 
is to be made strictly on the basis of merit and by the yard-strick of the 
marks obtained by the candidates in the Joiai Entrance Examination. 
Accordingly, it has been held by the learned Judge that the formation 
of such .Confidential Sub-committee and also the resolution adopted 
by the Confidential Sub-committee on July 3, 1982, were arbitrary and 
illegal and aiso discriminatory as the samo frustrates the very pups of 
the metit test. 

35. The learned Judgs has, ho yaver, completely overlooked that 
as grace marks had been given to all candidates at Mat ratos, namely, 58 
marks in Biology and 25 marks in Mathematics, the position of eack 
candidate in the merit list remained the same. We have already noticed 
the circumstances under which the Confidential Sub-committee 
recommended giving of grace marks to all candidates. In our opinion, 
the Confidential Sub-committee had the authority to renommend the 
giving of grace marks to ali candidates and the Board had also the 
authority to adopt and approve of such recommendation of the 
Confidential Sub-committee. Whether grace marks should be givea or 
not is completely within the domain of the authority of the Board and, 
weare afraid, this Court in a proceeding under Article 226 of the 
Constitution has no jurisdiction to question the propriety of the giving 
of grace marks which did not change the positions of candidates in the 
merit list. We are, therefore, unable to accept the said findings of the 
-learned Judge., 


36. It has been observed by the learned Judge that the resolution 
ofthe Bóard dated November 21, 1981 constituting the Confidential 
Sub-committee has not been entered in the Minufe Book inasmuch аз a 
loose sheet of paper containing the said resolution was produced before 
the learned Judge. This observation of the learned Judge is not correct. 
The Minute Book containing the said resolution was preduced before us 
on behalf of the Board.’ itis not disputed that the said Bae Book 
was also produced before the learned Judge. 


37. The writ petitioners have afso challenged the validity of the 
cules framed by the Board for the Joint Entrance Examination, 1982 or 


the ground that such rules have not provided for any post-publication 


soratiny or for review of the answer scripis, end that they- have conferred 
arbitrary and unreasonable power on the Board to send the resuK of the 
Joint Entrance Examination to the colleges and to the Central Selection 
Committee after holding the selection test of the eandidates. Ц із alse 
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the contention of the: writ petitioners that as by the impugned Goverm 
ment order, the Board has been entrusted with the duty of selection of 
sandidates for admission to the above Degree Colleges, the Board should 
Have framed rules for effectively and properly discharging its fanctions 
in the matter ef holding the selection test and im publishing the result 
including the preparation of the merit Hst, but the Board cannot by 
Framing rules delegate some of its essential functions to the Centrab 
Selection Committee, the formation of which is totally invalid being im 
contravention of the powers conferred by the impugned Government 
order. 


38. Fhe above contentions of tire writ petitioners fave beem 
upheld by the learned Fudge. И has been held by the learned Judge that 
the reles framed by the Board which provide that there will be no 
post-publication scrutiny or review of answer scripts, пог the result would 
be published is arbitrary and unreasonable and, accordingly, invalid and 
unenforceable. In coming to the said fmding, the learned Judge has 
placed reliance upon а decision. of the Bombay High Court im the case 
ef (6) Parttosh Bhupeshr Kumar Shetth v. Maharashtra State Board оў. 
Secondary and Higher Secondary Education, Pune & Anr, AIR 1981 
Bom 95 and also а decision of the Supreme Court in the case of (7) Chief 
Settlement Commissioner v. Om Prakash, AIR 1961 SC 33, wherein it has 
been observed that m our constitutional system, the central and the most 
characteristic feature is the concept of the rule of law, which means, im 
the present context, the authority of the law courts to tes$ aM administra- 
tive actions by the standard of legally. 


39. The rules framed by the Board for $he Joint Entrance 
Examination, 1982, inter alia, provides as follows :— 


“Tt should be noted that the Board is in по way responsible for 
admission to the constituent colleges The Board only provides the 
results of the Entrance Examination to the Colleges & Central 
Selectior Committes and-the final se'ection rests with them. The 
Board. does not publish the result. 


Fhe Board does no$ communicate the result to amy individual 
candidate amd does nob have any ‘provision for post publication 
scrutiny and review and hance will not entertain any such 
application". 

40. We sheuld not lose sight of the fact that in the instant case, the 
Joint Entrance Examination is an admission test and not a qualifying 
examination like the Secondary, Higher Secondary or Degree Examina- 
tions, There is, in our opinion, a good deat of difference between аш 
admissions test and a qualifying examination. Whereas in qualifying 
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examinations, there may be provision for review от post-publication 
scrutiny, but in admission tests it is not feasible to provide for the same. 
On the basis of the result of the Joint Entrance Examination, a candidate 
will be admitted to the Engineering, Medical or Techaological Degree 
Colleges ; such admission wil have to be made within a particular date. 
If after the admission test, review or post-publication scrutiny of answer 
scripts. has to be made it willbe difficuK, if not almost impossible to 
complete the work of admission and, consequently, the academic sessions 
for the Degree Courses cannot be started wtthin the due date aid 
completed within the prescribed period. The assessment of answer 
scripts and publication of the result of about 36,000 candidates wili 
normally take more than a couple of months. The admission test, 
that is to say, the Joint Entrance Examination in the instant case has 
to be held ata particular time of the year depending upon the date of 
holding of the qualifying examination which is the Higher Seoondary 
Examination. The post-publication scrutiny or review will undoubtedly 
take some time,the length of which will depend upon the number of 
applicants. After the result of the admission test published, is some 
fime has to be given to the candidates for making applications 
for review or post-publication scrutiny, as the case may be. if 
10,000 candidates apply, it will of course take a considerable 
length of time and, so long as the result of review or post-publication 
scrutiny of such applicants. is mot published, the selection of 
candidates for admission will have to be kept in abeyance. This 
wil mean a considerable delay in starting the academic session for the 
degree courses beyond the due date and the oourscs will not be finished. 
But this will not be the case with qualifying examinations like the 
Secondary, Higher Secondary and Degree Examinations, for, in these 
case’, there is no question of admission ог the starting of the academic 
session within а due dafe. In our opinion, therefore, it cannot be said 
that as the rules framed by (ke Board for the Joint Entrance Examination, 
1982 have not provided for review or post-publication sorutiny, they are 
arbitrary or unreasonable, as held by the learned Judge. 


41. In Paritosh Bhupesh Kumar's oase of the Bombay High Court 
(supra), the examination that was challenged was tho 12th Standard 
Examination and not any examination for' admission. The learned Judge 
has placed reliance upon an observation made in the said decision to tho 

"effect that an examinee is entitled to have his papers correctly and 
properly evaluated which right can be spelt out from the very power and 
function of holding examinations entrusted to the Boatd under the 
Maharasktra Secondary Education Boards Act, 1965. It has, however, 
been not laid down in the said decisien that where the rules of 
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examination do,not provide for review or post-publication scrutiny, such 
yules will be invalid. All that has been keld in that case is that an access 
of the student to the answer books would enable him to verify (1) if the 
paper are his own and (2) supplementary answer papers are duly tagged, 
and (3) all answer» are evaluated and (4) totals are correct, and (5) 
marks of his praeticaIs or internal assessment ате inctuded therein, and 
(6) and his adverse results are not due to amy error or manipulations, 
it has been observed that an inspection should be given fo a candidate 
of his answer seripts for the above pmrposes. We fail to understand 
how on the basis of this decision of the Bombay High Court, the rules 
framed by the Board for the Joint. Entrance Examination, 1982 can be 
held to be wnreasonable, arbitrary or invalid. We are not at all 


impressed with the reasoning of the learned Judge in support of his; 


finding that the rules framed by the Board are invalid. 


a - There i3 also no substance in the contention made on behalf 
of the writ petitioners that the Board had no authority to sead the result 
of the Joint Entrance Examination to the Central Selection Committee. 
it may be stated here that it is the case of the Board that the Centra} 
Selection Committee has not been constituted by it but by the constituent 

_ colleges. Even assuming that the Centra! Selection Committee has been 
set up by the Board, no exception can be taken to the” Board 


‘sommunicating to such committee the result of the examination. Much, 


reliance has been placed on ‘behalf of the writ petitioners upon the 
impugned Government order dated July 7, 1981 in support of their 
sontention that the Board has not performed its duty in making the 
selection itself. We have referred to the different Government orders 
n regard to the contitution of the Board and the powers conferred on it 
it is true that by the Gevernment order dated July 7, 1981, The Board 
has been entrusted with the duty of selection of candidates for admission 
to the Engineering, Medica] and Teehnological Degree ‘Colleges. The 
holding of an examination for the assessment of merits of the candidates 
for admission is the most important aspect of selection. The Board 
holds the examination and prepares the merit list on the basis of- such 
‘examination and sends the same to different eolleges and the Centra} 
Selection Committee for final selection. It cannot, therefore, be said that 
the Board has not performed its duty in the matter of selection of 


candidates as enjoined by, the impugned ‘Government order. The very ~ 


name of the Board—“The West Bengal Board of Examination for. 
admissioy to Engineering, Medical and Technologica! Degree Colleges” 

suggests that its function is te held. the examination for admission to the 
said degree colleges. In any event, it is not correct to say that the Board 
&as not performed its duty in the matter of selection of candidátes as 
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contended on behalf of the writ petitioners and as held by the learned 
.Tudge. There is no substance in such, contention. 


' 43. Now we come to the most. important question as to whether 
the Board has given grace marks to a selected few candidates of its 
choice arbitrarily. It was.contended on behalf of the writ petitioners 
before the learned Judge that if the answer scripts as well as tabulation 
sheets, selection papers and ‘connected mark sheets were produced, it 
would be evident that there had been-gross injustice, unfairness, arbitrary 
discrimination, undue favouritism and sacrificing of laws and procedures 
of a fair examination system to.the prejudice and injury of the students 
in general including the. writ petitioner, Jayanta Banerjee. We have 
already noticed the case of the Board that it has ‘given grace marks to 
all candidates at flat rates, namely, 50 marks in Biology and 25 marks 
in Mathematics. In the affidavits-in-opposition affirmed on behalf of 
the Board by Dr..Arun Kumar Seal, and Dr. P.K. Roy, it has been 
denied that grace marks have been given to a' selected few. The learned 
Judge is not correct:in proceeding on the basis that the averment made 
in paragraph 15 of the writ petition that grace marks have been given 
to some selected candidates has not.been denied by Dr. Arun Kumar 
Seal and Dr. P. K. Roy in, their respective affidavits-in-opposition. 
Further, the learned Judge is also not right in accepting the submission 
made on behalf of the writ petitioners that on an inspection of tabulation 

. papers of the successful and unsuccessful candidates, merit cards and 
the answer scripts, it is nowhere to be found that the - ‘grace marks at flat 
rates have bee given as alleged by the Board. It has been observed Бу, 
the learned Judge that no authentic merit list has been produced before 
him bearing the: signatures ‘of all the’ membrs of the Board, but only 
cyclostyled-lists have been produced. In making that observation, the 
learned Judge has niade a mistake i in thinking that the merit list that 
was produced before him was a'cyclostyled list and not the original list. 
The said list has been produced before us and it is the original merit 
list containing the signature of Dr. P. К. -Ray the Member, Secretary and 
Officer-in- -Chargé ' of the Board. ` It has been already stated that the 
resolution of the Confidential Sub-committee to the giving of grace marks 
to all candidates was taken on July 3, 1982, that is, after the examinatiom 
of tbe answer scripts and the preparation ofthe: tabulstion papers and, 
accordingly, neither answer scripts nor the marks in the tabulation 
sheets could show the giving of grace marks, But in each tabulation 
book contaiñing the tabulation sheets, there i isa written note about the 
giving of grace marks, Thus each tabulation book containing tabulation 

' sheets: of candidates for admission i in the Medical Colleges, there is a 

written noté on the first sheet ‘that t 50 marks i to. be added to the tabulated 
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marks of Biology, raising the total marks of all as resolved in the 
meeting of the Confidential Sub-committee. There are similar notes about 
the giving of grace marks in Mathematics in each tabulation book of 
candidates for admission in the Technological and Engineering Colleges. 
When any Educational authority decides to give grace marks, such 
decision is generally made after the answer scripts are examined and, 
therefore, the answer scripts cannot show the giving of such grace marks. 
It has been commented by the learned Judge that the way and the 
hesitating manner in which the merit list and the tabulation sheets were 
produced after repeated directions, caused serious doubts as to the 
genuineness and authenticity of the cyclostyled list produced before the 
learned Judge. Further, it has been observed that there is no 
documentary evidence produced before the learned Judge inspite of 
repeated asking by him to prove that the cyclostyled list has been 
cyclostyled or copied from the original list which had been placed before 
the Board at its meeting held on July 7, 1982 approved by the members 
of the Board present in the said meeting. This comment of the learned 
Judge has no factual basis. The original merit list signed by Dr. Р. К. 
Roy, the member-Secretary and Officer-in-charge of the Board and also 
the Minute Book containing the resolution of the Board dated July 7, 
1982 had been produced before the learned Judge. They have also been 
produced before us. It is also not correct to say that the merit list, 
tabulation sheets etc. were produced before the Judge in a hesitating 
manner or after repeated directions giving rise to serious doubts as їо the 
genuineness and authenticity of the cyclostyled list. In this connection 
we may refer to the order of the learned Judge dated February 4, 1983 
which shows that the Board produced the records and allowed -inspection 
to the learned Advocates appearing on behalf of the writ petitioners, 
Further, the records were produced by the Board within a reasonable 
time as directed by the learned Judge. It is difficult to understand why 
the learned Judge had made the above remarks against the Board and 
also against Dr. Arun Kumar Seal, Principal of Bengal Engineering 
College, Sibpore and Dr. P. K. Roy, a Professor of that College who had 
affirmed the affidavits-in-opposition on behalf of the Board as its 
Chairman and Secretary respectively. 


44. Ве that as it may, after careful examination of the records 
and the resolution of the Board and of the Confidential Sub-committee, 
we are satisfied that there is no basis whatsoever in the allegation of 
the writ petitioners that grace marks have been given only to a selected 
few. In order to show the unfairness and the arbitrariness of the' 
examination held by the Board, the learned Judge has discussed the 
examination of answer scripts of certain added writ petifioners. The 
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first case that has been referred to by the learned Judge is that of the 
added writ petitioner, Nifupam Ghose. In his affidavit, it has been 
alleged that his name was published in the merit list and he secured 
249 marks out of 500 marks in the Joint Entrance Examination, but he 
was not supplied with any application form for admission. It has been 
alleged that if the grace marks , of 50 had been added to the Biology 
paper of the said Nirupam Ghose, his position would be much higher 
up in the list of successful candidates, but inspite of the said resolution 
of the Confidential Sub-committee, grace marks were not given to him 
nor was the same added to the total marks obtained by him in the 
Biology paper. In order to verify the said allegation of Nirupam Ghose 
and also the observation of the learned Judge, we looked into all the 
answer scripts of the said Nirupam Ghose and noted the marks obtained 
by him on different subjects as follows : | 


' Subject Full Marks 
English — 44 100 
Physics — 9 100 
‘Biology — 99 ` 200 
-. Chemistry— 47 ~ 100 
199 500 


In the merit list, the total marks secured by him was shown as 249, 
that is to вау 199+50 (grace marks)=249. Therefore, the allegations 
of the said Nirupam Ghose are untrue. 


45. Next isthe case of the added petitioner, Goutam Das. The 
learned Advocate for the writ petitioners has drawn our attention to the 
Chemistry paper of Goutam Das where, onthe front page, the total marks 
obtained by him has been recorded as 50, whereas he has, as 2 matter of 
fact, obtained the. total marks of 52 in that paper which has been 
recorded on the back of the answer script. We have looked into the 
answer script of Goutam Das in Chemistry. It appears that he answered 
question 4 (ka) in the beginning, but he did not complete the same. He 
get 3 marks, Towards the end of the answer script, ire answered the 
remaining portion of 4(ka), but be was given zero by the Examiner. 
Thereafter he answered 4(kha) and he got 2 marks. This. additional Z 
marks was missed and the total marks as mentioned in the front page 
has been recorded as 50. АЙ the marks were, however, added өп the 
back of the answer script correctly and tle total was 52. In the merit 
card, the aggregate marks in айй the papers has beer correctly recorded 
аз 204 on the bisis of allotment of 52 marks im the Chemistry paper, 
otherwise the aggregate marks would have been ZOZ. In eur opinion, wo 
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wrong has been committed by the Board and "the learned Judge has 
placed reliance upon the case of Goutam Das unnecessarily. 


46. Much comment has been made by the learned Judge in respect 
of the answer scripts of the added petitioner Gunadhar Maity. It has 
been observed by th2 learned Judge that from the answer scripts 
produced in Court, it appears that there are. deletions of’ marks in the 
answer scripts without the initial of any authority and there is no 
evidence of any re-examination. We have ourselves looked’ into the 
answer scripts of Gunadhar Maity. It appears that in the Chemistry 
answer paper certain changes in the allotment of marks have been made 
by the Examiner, but all these changes have been initialled by the 
Examiner. The learned Judge is, therefore, not right in saying that the 
' deletion of marks in the answer scripts of Gunadhar Maity has not been 
initialled by any authority. Further, his position was through mistake 
recorded as 341, but subsequently it was corrected in the merit card 
Assued to him where his position was recorded as 741. This has been 
. relied upon on behalf of the writ petitioners in support of their case of 
unfairness and arbitririness in the matter of the examination held by the 
Board. We have ourselves ascertained as to whether his position was 
really 741 or not and we are satisfied from the records produced in Court 
that his position is really 741 and not 341 as wrongly recorded through 
mistake. The candidates who have been placed in the positions of 341 
upto 740 have secured more marks than Gunadhar Maity. It is, 
therefore, a case of pure mistake. Such mistakes are bound to happen 
where the number of'candidates is more than 36,000. 


47. One. instance of an alleged illegal admission has been relied 
upon by the learned Judge. It has been observed that although one 
Enamul Haque obtained in the aggregate 216 marks in the selection list,, 
the total marks obtained by him has been shown as 266. One of the 
subjects of Enamul Haque was Biology and in the merit card, the 
aggregate mark obtained by him has been rightiy shown as 266, for if 
the grace marks of 50 in Biology be added to the total marks of 216, it 
comes to 266. It, therefore, shows that grace marks have been given to 
all condidates. | 

48. In course of hearing of the appeal, we asked Mr. Sushanta 
Kumar Chatterjee, learned Advocate appearing on behalf of the writ 
petitioners to find out from the records any case where grace marks have 
not been given by the Board. Mr. Chatterjee cited a few cases of 
candidates, both successful and unsuccessful, but in all these cases it was 
found that grace marks have been given. Inspite of his best endeavour, 
the learned Advocate failed to cite a single instance where the Board has 
either committed any illegality or has not taken into consideration the 
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grace marks in rccording the positions of the candidates-in the merit list 
In other words, tie writ petitioners have miserably failed to establish, 
even prima facie, their aflegation that grace marks have been given to a 
selected few. The allegation is baseless. The finding of the learned 
Judge that grace marks have been given arbitrarily only to a few selected 
candidates has no basis whatsoever. The contention of the writ petitioners 
En this regard is overruled. 


49, īthas been already noticed that in the wilt petition, one of 
the allegations of the writ petitioners is that the fitst result of the Joint 
Entrance Examination was published on June 30, 1982 and the list wat 
&urriedly withdrawa for republication later on. The insinuation of this 
allegation is that the result was subsequently changed by giving grace 
marks to a few condidates. It has been already pointed out that the 
allegation is vague. It has been denied by the Board that any list was 
published by it on June 30, 1982. ft is the case of the Board that it does 
aot publish the result of the Joint Entrance Examination and, accord- 
ingly, there was no scope for publishing the’ result on June 30, 1982. 
Further, the case of the Board is that on June 30, 1982 a meeting of ‘the 
Board was held and, as the result was found to be incomplete, the Board 
referred the matter to the Confidential, Sub-committee asking it to finalise 
the result and place the same at the adjourned meeting of the Board 
fixed to be keld on July 7, 1982. The Confidential Sub-committee at its 
meeting held on July 3, 1982 considered the result and recommended the 
giving of grace marks to all candidates, namely, grace marks of 50 ir 
Biology and grace marks of 25 in Mathematics. There is no reason why 
we should noi accept the case of the Board as made out in the affidavits- 

. in-opposition affirmed by Dr. Arun Kumar Seal and Dr. P. К. Коу. In 
order to substantiate their case that the result was published on June 30, 
1982 and thereafter, hurriedly withdrawn, the learned Advocate for the 
writ petitioners placed reliance upon a list containing the marks and 
the positions of candidates, a copy of which has been annexed to the 
affidavit-in-reply of the writ petitioner Dr. Jitendra Lal Banerjee. There 
is no indication in the said list that it was published on June 30, 1982. 
Moreover, the marks and the positions mentioned in the said list have 
been found to completely tally with the merit list. The learned Advocate 
for the writ petitioners has not been able to lay his hand on any position 
or marks which does not {ally with the merit list. Even assuming that а 
list was published and thereafter hurriedly withdrawn on June 30, 1982, 

_ that will be of no consequence so long as it is aot shown that such list 

was changed arbitrarily. ; 


"50. Our attention has also been drawn to one or two. lists of result 
signed by Dr. P. К. Roy on June 30, 1982. Itis submitted on behalf of 


є 
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the writ petitioners that if the result was incomplete on June 30, 1982, 
.how such lists could be prepared and signed by Dr. P. K. Roy om 

June 36, 1982, This contention is wholly without any substance. Unless. 

such lists of result were prepased, neither the Confidential Sub-committee 

aor the Board could be in a position to consider the result for the purpose 

of finalising the same. Again, one or two lists were dated July 1, 1982.. 
The contention of the writ petitioners is that how after the resolution of 
the Board passed om Jne 36, 1982 directing the Confidential Sub- 

committee, to finalise the result and before such finalisation by the said 

Sub-committee, such lists were prepared on July }, 1982. This contention 

is equally devoid of any merit. Such lists might have been prepared for 

the consideration of the Confidential Sub-committee. Al} these points 

have пої been taken in the writ petition and the Board did not get any 

opportunity to deal with the same in its affidavits-in-opposition. Be that 

as it may, the preparation of the lists either on June 30, 1982 or on any 

date thereafter, is quite irrelevant and is of no assistance to the writ 

petitioners. There is, therefore, no basis in the allegation of the writ 

petitioners that the Board published the resulton June 30, 1982, but: 
hurriedly withdrew the same on that date. 


51. In order to Board in the matter of holding the Joint Entrance 
Examination, we have been shown certain questions set in the examina- 
tion and the instructions issued by the Board to the examiners. ‘One of 
the questions that was set in Biological Sciences із “what is Osmosis” 7 
Our attention bas been drawa to the mstruction given to the examiners 
on the said question. Ft appears that some mistake has been committed 
m the instruction containing the answer to that question. We however, 
fail to understand what relevance has it to the allegations made m the 
writ petition, The mistake is not of the Board but of the paper setter 
who issued the iastructions. The contention of the writ: petitioners 
that the above fact goes to show carelessness and negligence of the Boasd 
in conducting the Joint Entrance Examination is overruled. 


52. The learned Judge has in his judgment referred to the marks 
obtained by some of the writ petitioners numbering eight in the Madhya- 
mik and Higher Secondary Examinations. It has beem observed by the 
learned Judge that although the results of the said writ petitioners show 
ibat they are brilliant and meritorious students, yet they failed to have 
their names listed in the merit list of successful candidates, and has 
come to the finding that this clearly goes to confirm the allegations made 
in, the writ petition that the answer scripts of the examinees were not 
properly evaluated nor the merit list was properly prepared strictly ор, 
the basis of the performance of the students in the examination, and that 
the merit list that was published is wholly arbitrary and discriminatory. 


DUE e 
\ 
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Even assuming that the said writ petitioners are meritorious and brilliant. 
-in our opinion, the learned Judge was not justified in relying upon 
the same and in coming to the said finding. If such brilliant and 
meritorious student were so sure that their answer scripts were aot 
properly assessed we fail tc understand why they did aot unconditionally 
accept the offer of the Board for the re-examination of their answet 
scripts by an independent set of examiners to be appointed by this Court. 
"This shows that the writ petitioners had no doubt that their answer 
scripts were properly evaluated... 


53. The learned Judge has made certain remarks against Dr. Arua 
. Kumar Seal and Юг. Р. K. Roy, the Chairman and Secretary of the 
Board respectively. It has been observed by the learned Judge : “It 
' appears thatthe Chairman of the Board, the rcspondent No.4 and also 
the ‘Officer-in-charge Dr. P. K. Roy both took leading part and acted 
arbitrarily in the matter of conducting the examination and perparation 
of the merit list and publication of the same giving enough room for 
suspicion and arbitrariness......... э, It appears from the discussion 
made above that the writ petitions are founded on untrue and incorrect 
allegations which are also vague and misleading. The writ petitioners 
have miserably failed to establish any of their allegations. They were 
given ample opportunities to inspect the records of the Board but, even 
. after such inspection, they could not point out any single instance 
“where the Board had acted illegally or arbitratily. In our opinion, the 
learned ‘Judge should not have made such remarks against Dr. Arun 
Kumar Seal and Dr. P. K. Roy, the former being the Principal of the 
Bengal Engineering College. Sibpore and the latter being a Professor of' 
that College. We have not come across any fact against Dr. Arun Kumar 
Sealand Dr.P. K. Roy given ries to any suspicion as to their conduct, 
The, remarks of the learned Judge against tliem are uncalled for. 


; 54. Sri- Sukhendra Nath Chatterjee, the father of Prosenjit 
Chatterjee, one of the writ petitioners had sworn a false affidavit against 
the Board. The Board made an application under section 340 of the 
Code of Criminal Procedure praying for sanction for prosecution. 
The learned Judge, however, rejécted the application. Although there 
iť some substance in the contention made on behalf of the Board that 
it it a fit сазе for sanction, we are of the view that as the learned Judge 
has not acceded to the prayer of the Board for sanction holding that the 
affidavit was not properly affirmed, we do not feel inclined to interfere 
with the order of the learned Judge rejecting the said application under 
section 340 of the Code of Criminal Procedure. 


55. Before we part with this case, it may be recorded that Mr. 
Naranarayan Gooptu, the learned Senior Government Pleader has rasied 
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certaim preliminary objections tothe maintainability of the writ petition. 
We have already held that the writ petitioners have failed to make out 
ё prima’ facie gase for the issuance of s Rule Nisk Be that as it may 
0 view of the findings made above # is not necessary for us to deal with 
the said preliminary: objections raised: by Mir. Gooptu. 


56: For the reasons aforesaid, the judgment of the learned. Judge 
is set aside, the writ petitions are dismissed andthe Rules Nisi aie 
Sischarged. Fhe appeals are allowed, . There wil be no osder as to 
costs im any of the appeals. 


57. Mrs. Buhr Chatterjee, learned Advocate appearing on behalf 
4f the writ ‘petitioners. im all the appeals, prays fos Certificates under 
Article 134A. of the Constitution of India. | | 


En our opinion, no substintial question of law of general import- 
Sance is involved in these appeals which need to be deciied by the 
Supreme Court and accordingly the prayer for Certificates is disallowed. 


Benerjt, J.: L agree, 
k. М. Ga - 


(CIVIL REVISIONAL JURISDICTION j 


Before Mr. Justice Chittatosh Mookerjee and Mr. Justice ` 
Amitabha Dutta 
Decision: December 23, 1982. 
Майгеуее Banerjee As «Petitioner 
` Persas ` ` 
Prabir Kamar Mukherjee’ «+. Gpposise pong" 


, Civil Procedure Code (Act 5 of 1908), section 24— Application! for 
éransfer of Matrimonial suit om plea that learned Judge is baised— 
Apprehension of fair trial from learned Judge as һе appears to be mti- 
divoree Fadge—Alleged ground not sustainable— Fransfer-application rejeeted 
—Adjournment costs, whether exhorbitaut 7 


HELD: The proposition that justice should not only be done but 
must be manifestly seen to be done, is an well-recognised prineiple. But 
teat principle does not fay down that the petiltone.’: з apprehension of the 
Judge's bias is the sote criterion in every case arising eut of an application - 
under section 24 of the Code, irrespective of other circumstances. So far 
as the instant case ts concerned, the petiioner was ill-advi. ed to take the 


"Civil Order No. 2657 of 1982. 
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ground of EE the learned Judge as anti- roris which is utterly 
untenable and liable to be rejected.. ге 


ч Аз. regards the supposed appr: hension of the petitioner arising from 
the order. dated 12.7 82 by which ti e learned Judge allowed the petitioner's 
prayer for adjournment of the hearing of the suit on the ground of illness 
in spite of objection by the opposite party, and directed the petitioner to pay 
cosis of Rs. 100|- as condition precedent to further hearing, it cannot be 
said Фаг such apprehension isi re asonable in the facts and circumstances of 
the case.. 


Cases referred to :— | 
(1) Gora Chand Das v. Smt. Dipali Das, 1976(2) CLJ 380 
(2) Hardit Singh v. Bhagat Jaswanti Singh, AIR 1964 Punj 277 


K. 5. Roy апа Aloke Chakrabarii | ; Jor Petitioner 
J.C Bose and A. Bose Aux ZZ for Opposite Party 


` The judgment of the Court was as follows :— 


Datta, J. : This is an ‘application under section 24 of the Code 
of Civil Prozedure of the Matrimonial Suit No. 3€ of 1977 pending 
before Sri A. K. Bhattacharjee, Additional District Judge, 8th Court 
at Alipore to the Court of some other. Additional District Judge for 
hearing and disposal. w 


2.. The circumstances of the. litigation eae the parties out of 
which the said application arises may be briefly stated. In June, 1977 the | 
petitioner then an alleged minor filed Matrimonial Suit No. 36 of 1977, 
through her father.as next friend agair st the respondent under sections 
24 anc 25-of the Special Marriage Act,.1954 praying, inter alia, that the 
purported-marriage between the parties be declared nul! and void and be 
annuled by-a decree of nullity asthe consent to the said marriage had 
been procured by force and fraud. The-respondent filed written statement 
to contest the suit. In January, 1978 the petitioner alleging that she 
- had attained majority elected to proceed with the snit. Ор 4.7.1979 the 
petitioner applied for amendment of the plaint to include particulars of 
fraud and coercion practised on her to obtain her consent to the- marriage 
and an 'averment that the respondent had recurrent attacks of epilepsy. 
When the said application for amendment was pending for order Sri 
В.К. Datta, the then ` Additiional Disirict Judge presiding over the 
ип Court made an 'attempt on 14.7.1979 to: bring about reconciliation 
between the parties and recorded the Order No. 44 dated 14.7.79 as 
follows : В 

“Both parties present by fiting haziras. Their lawyers are afso 
preient. Heard the Learned lawyers of both sides. Also heard the 
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parties separately in пу chamber as the petitioner expressed her 
un willingness to be heard jointly in my chamber. I personally made | 
attempts for reconciliation but the att:mpt failed. Put up on 27.7.79 
for hearning of the ‘amendment petition. 
54/- в. К. Datta, 
Additional District Judge". 


3. On 20.11.79 after hearing the parties the said learned 
Additional District Judge passed order allowing the petitioner’s 
application for amendment of the plaint. In Revision the High Court 
reversed that order. The Supreme Court by its order dated 23.2.1981 
restored the order of the trial court allowing the amendment subject to 
payment of cost of Rs. 2, 090/- by the petitioner to the respondent within 
a month from that date. In July, 1981 Sri A. К. Bhattacharjee became 
the Presiding Officer of the 8th Court of Additional District Judge at 
Alipore and started dealiog with the suit. On 5.1.1982 the respondent 
filed a petition for leave to deliver certain interogatories to the . petitioner. 
The learned Judge after hearing the parties rejected the said petition by , 
his order dated 22.1:82. Thereafter on the respondent's prayer the 
learned Judge allowed time till 6.4.82 to bring stay order from the High 
Court and in default, fixed the suit for peremptory hearing on 6.4.82. 
Thereafter as no stay order was brought'by the respondent the learned 
Judge recorded the following Order No. 96 dated 6.4 82. 


96. “Dated : 6.4.82. | Rus A 
Respondent files hazira. Petitioner files hazira at 2. 10 p. m. 


The learned Advocate fcr the respondent submits that the suit 
should be dismissed under Order 9, Rule 8, Civil Procedure Còde. The 
submission is however, opposed by the lawyer’s petitioner who submits’ 
that they appeared before the Judge in time when he was presiding over 
District ' Judge’s Court, considered. The prayer for dismissal of the 
suit is rejected. 


This suit is being РЕЗИ tooth and nail. І find that once before ` 
an attempt for reconciliation was made by my predecessor but it failed. 
After considering the facts of the case I think another attempt should 
be made for reconciliation for the ends of justice. Today I had taken 
up the files of the District Judge and there is hardly any time to take 
up the matter. So when the suit is being adjourned, let there be a 
further attempt for reconcliation. Fix 24.4.82 for reconciliation. Parties 
` to remain present personally on that day. ` І | 

ES E. - `$/4- А. Bhatterjee. 
Additional District Judge". 


t 
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"The next four orders which are also relevant are as follows : 
“97. Dated 24.4.82. | 


Both parties are ready. The parties attend personally and recon- 
ciliation proceeding'is conducted in my, chamber. The reconciliation 
matter, however, fails. Fix 5.5.82 for inspection of the documents filed 
by the respondent. ` 

| Sd/- A. Bhattacharjee 
98. Dated: 5.5.82. ` Additional District Judge” 


Respondent files a list of documents without documents. Copy 
served and objected to. Let it be kept with the record, 


` Petitioner files a petition for adjournment ofthe case for purpose 
of inspection of the document on the grounds stated therein. Copy 
served and objected to. Heard The matrimonial suits are required to be 
disposed of within 6 months, but this suit has been going on for the last 
. 5 years. Hence no further tiine will be allowed to make the life of the 
suit longer. 


The suit be fixed for P. hearing on 12.7.82. Inspection may be 
completed.in the meantime. 
Sd/- A. Bhattacharjee 


Additional District Judge. 
Seen. 


Sd/- T. K. Banerjee. 
Advocate. 5-5.82. 
99. Dated : 12.7.82. 

Respondent: files hazira. Petitioner files a petition alongwith 8 
medical certificate praying for an adjournment of hearing of the suit om 
the ground: that she i is 1. Copy served and objected to, endorsed on the 
petition. ; | 
Heard. The prayer is allowed in the circumstances stated. Let 
' the suit be adjourned to 4 8.82 for P. Н. ds last chance. The petitioner 
to pay Rs, 100/- as costs (C. P.) 

| Sd/- A. Bhattacharjee 
- Additionol District Judge. 
100. Dated 4.8.82. 

Respondent files hazira. ‘Petitioner files & petition praying for am 
adjournment of hearing of the suit on the grounds stated therein. 
Copy served and objected to endorsed on the petition. 

Heard both parties. The prayer appears to be genuine ome and 
i allowed. To 16.8. 82 for P. H. No further time will be allowed. 

Sd/- A. Bhattacharjee 
Additional District Judge.” 


П 
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‚ 4, On 13.8.82 the petitioner filed an application before the learned 
Judge praying for releasing the suit from his file as she wanted to move 
the learned District Judge under section 24 of the Code of Civil - 
Procedure. In that application reference was made to the attempt made 
by the learned Judge to bring about reconciliation between the parties 
and the petitioner's apprehe ision that she would be seriously prejudiced 
if the suit was heard by the learned Judge, in paragraphs 4 to 6 of her : 
application which are as follows : 


*(4) Thatafter the amendment of the pleading and. filing of 
the additional written statement filed by the Respondent your Honour 
was pleased to initiate another reconciliation proceeding and your 
Honour tried his level best to effect such reconciliation but the same 
also failed. 


(5) That during the course of the reconciliation proceeding 
your petitioner found the learned Judge very co-operating and very 
religi»us minded having every regard for truth and great faith in 

` Hindu religion and two pictures of Shri Shri Ramkrishna- Deb and 
Shri Shri Siteramdas Onkarji were found placed in the table of the 
- learned Judge in his chamber. 


(6) That during such discussion your Honour was pleased to 
make reference to Hindu religion and saints and spiritual leaders of 
earlier days who according to the learned Judge were all against 
giving divorce and your Honour was found making reference to their 
preaching, writing etc. deprecating divorce and your Honour also 
said that your Honour might follow their guidelines in the matter of 
conducting matrimonial proceedings between two Hindus and your 
Honour also expressed his .views that your Honour was personally 
against giving divorce. The sentiment is highly commendable. But 
with due respect and regard for your Honour and with due humility 
your petitioner submits that your petitioner’s case is such and the 
evidence that will be led is such that Honour's religion findings and 
views and statutory provisions may stand for cross-purposes. Your 
petitioner too as a Hindu girl has obvious prejudices and inhibition 
in the contest of the learned Court's religious feelings has made 
your petitioner apprehensive that if the hearing of the suit is taken 
up by your Honour your petitioner will not feel free to make 
cleanbreast of everything and to lend evidence sccordingly. That 
your petitioner also reasonably apprehends that under the circums- 
tances your petitioner shall be seriously prejudiced if the suit is taken 
up for hearing by your Honour". ` 


+. 


i S 
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5. The — filed objiction Aone by an -affidavit. The 


karned Judge after hearing the parties passed. ‘the erder dated 16.8.8? 
Observing, inter dlia, as follows z : f 


. “During тау last 24 years of judicial career thisisthe first time 
‘that 1 received a petition coniaining imsultimg and scurrilous state- 
ments arising an imaginery, atGtude to myself on the subject of 
matrimonial disputes between two parties professing Hindu faith. 


“The allegations made im this respect are false and false to the 
_ knowledge of the petitioner who has possible been #1 advised to file 


ee petition. 


Я сав only say that there was no occasion or even any Tem ote 
chance of causing, any occasion on behatf of the petitioner to make 
an allegation of this type. This Judge does noi preach himself to be 


. ar exponent of Hindu religion and the knows “his business well about 


the scope of a reconciliation proceeding. He is nat expected to be 
such a fool as to declare before а party that ke was not in favour of 
allowing a divorce amongst the Hindus. Moreover, thts wis moi a 
Hindu marriage at all 1 was a marriage under the Special Marriage 


Асі. 1954 and the: parties ате accidentally Hindus. ff, thereforc, a 


person was to maintain the morality of Hindu marriage, it was rather 
probable oa his part to advocate to divorce between the partizs 
repudiating such marriage. It is very easy to scandaliss a Judge in 
his fashion and J have no weapon to check it. df, however, itis а 
device.te get an indefinite -postponement of hearing of the suit, 1 
should say it ts a кира. but сар асыш way of seeking 
e . j 


$. In the present көздей эн таайе before this Court, as 8n А. К. 


Bhattacharjee, the learned judge started presiding over the Court of 
District J udge after the permaneat incumbent had been transferred, the 
 petioner has embellished her case for transfer, af the suit by pleading 
the following grounds z— í 


(1) The learned Judge resorted to second, teconciiation 
proceeding after a gulf of years which was not warranted by law. 


(2) During the grueilmg reconciliation proceeding forced upon 


; Ber the petitioner came to the reasonable conclusion that the dearned 
judge was basically an anti-divorced judge amd was much too 
. conscious of and embedded in the Hindu devout religious tradition 


and basically discountinenoed the idea of a Hindu couple separating 


T after marriage. Although the petitioner was appreciative of integrity, 


piety and. the religious fervour of the learned trial Judge, she 
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reasonably felt apprehension that so far as the petitioner’s case was 
€oncerned. her point of view might not be appreciated by him. 


(3) OnJuly 12, 1982 the petitioner was il and incapable of 
attending Court and aecordingly she prayed for time. Fhe learned 
trial Judge granted such prayer and adjourned the hearing of the suit 
to 4.8.82 as a last chance but pemalised the petitioner by directing 
her to pay Rs. 200/- as'costs asa condition precedent. But by this 
time the petitioner became absolutely convinced. that the- learned 
Judge was against the petitioner. 


(4) The observations made by the learned ades im his order: 
dated 16.8.82 intensified the petitioner’s apprehension that she would 
not get a fair and unbiased hearing from him. 


7. The respondent has opposed the present application by filing 
afidavit-in-opposition, traversing the material allegations made by the | 
petitioner. 


8. The learned Advocate for the petitioner has in his .submissions 
before this Court referred to the aforesaid grounds and argued that the 
‘question for consideration is what effect is likely to be produced in the 
mind of the particular litigant by the conduct of the learned Judge and 
& is the feeling of the petitioner in this case which should determine the 
result of the present application. In shis connection he has relied on the 
Bench decision in the case of (і) Gera Chand Das у. Smt. Dipali Das, 
1976(2) CLJ 380. The learned Advocate for the respondent’ i dir | 
to repell the submissions made on behalf of the petitioner.’ 


9. After giving careful ‘consideration to the jibini made by 
the learned Advocates for the parties and the materials on record, we 
are of the opinion that the present application for transfer of the suit 
mwt ѓай as the apprehension of the petitioner that she will not get à fir 

_ iria} from the learned Judg:, Sri A. K. Bhattacharjee who according ta 
her is an anti-divorce judge, is utterly imaginary and devoid of reason. 
-We with due respect'agree with the observation of Dua, J. (as the learned 
Fudge them as) in (2) Dr. Hardit Singh v. Bhagat Jaswant Singh, AIR 1964. 
Punjab 277 that fanciful idea imaginary suspicion aged capricious belief 
are no substitute for and cannot be equated with reasonable apprehension. 
In Gora Chand's case 1976(2) CLI 380 the learned Advocate for the 
opposite party submitted before the Court that his client had no objection 
if the suit was transferred but he opposed the application for transfer on 
principle. The Division Bench baving regard to the circumstances of 
that particular case allowed the application for ends of justice, observing - 
that justice should not only be done but must be manifestly seen to be 
done and without entertaining any doubt about the. integrity and 


| 83 0) CLY Maltreyee Banese v. Prabir Kumar Mukherjee 203 


` impartiality of Фе learned Additional District Judge зеѓоге whom the 
suit was pending. This decision does not in our view lay down that the 
petitioners apprehension of the Judge’s bias ts the sole criterion in every 
case arising out of application under section 24 of the Code, irrespective 
of its circumstarices, . in the present case, having, regard to the fact thai 
there was abortive atempt made on 14.7.79 to bring about reconziliation 
between the parties in course of which the petitioner declined to be heard 
jointly with the respondent in the chamber of the then Presiding Judge 
Sri B. K Datta, there was nothing wrong on the part of the learned Judge 
Sri А. K. Bhattacharjee to make another attempt to effect а reconcilia- 
tion between the parties before proceeding to grant any relief in the suit. 
Section 34(2) of the Special Marriage Act, 1954 imposes а duty on the 
Court to make every endeavour to bring about reconciliation between 
the parties in the first instance in every case where it is possible to do so. 
consistently with the’ nature awd ociruinstances of the case and the said 
provisions does not in our view rule out more than^ome endavonr for 
such purpose, if the circumstances justify. There is nothing to indicate 
that the petitioner raised any Such objection as is raised before this 
Court either 6.4.82 when the reconcilixtion proceeding was fixed to be 
held on 24.4.82 or on the latter date. Оп the other hand, the petitioner 
participated in such proceeding. Nor did the: petitioner make any 
grievance that such proceeding was iMegaf in her application for release 
of the suit filed before the learned Judge om. 13.8.82. The submission 
made on her behalf before us that it was illegal and caused apprehen- 
sion inthe miad of the petitioner as to the impartiality of the (earned 
Judge isin our view an after thought aad without substance. It is 
therefore overruled. 


. 46. There is nothing on record to indicate that the reconciliation 
proceeding before the learned Jadge was a grueling one as stated in the 
present application. The insinuations made by the petitioner to the effect 
that the learned Judge attempted to impose his religious beliefs about 
Hindu sacramental marriage creating indissoluable tie between husband 
and wife are in our view incredible. The learned Judge in his order has 
denied the allegations that he referred to the preaching and writings of 
great saints and spiritual leaders of Hindu religion deprecating divorce 
and expressly desired'to follow their guidelines in the conduct of 
matrimonial proceedings between two Hindus. He has described such 
allegations as false and false €o the knowledge of the petitioner. In 
our view there із no 'antinomy between justice and religion. Опе can 
be devoutly religious whatever be the religion professed, and a£ the same 
time an ideal judge. The ‘religious beliefs апі practices of a judge 
do not in any way create amy impediment te, the impartial dispensation 
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& es уу) 
of justice according to law by bia. At more than one place tn the ПЕШ 
application, the petitioner has described the learned. Judge. as anti- к 
divorce. То aceept this imaginary ground for transfer would ‘medm ` 
disqualifying the learned Judge from try ing not only the present suit but 


any other suitfor divorce oetwe«n two Hindus in future, “In ow view, > 


wt 


such expressiom of a reckless suspicion against а senior member оғ 


higher judrcial serviet who was the senior most judge after the. District 
Fudge, 24-parganas during the relevant „time is to say the least most 


. unwarranted if mot preposterous. The order dated 16.8:82 of the ze 
_ learned: Judge shows that he was ‘quite conscious of the fact that the - 


` marriage in question between the parties was not a Hindu marriage but & 


Й 


marriage governed by the Special Marriage Act, 1954 ‘and the parties are 


incidentally Hindus. И is imeonceivable that the learned Judge is unable — 


to distinguish between the incidents of Shastric Hindu marrige and 
marriage governed by Special Marriage Act.. Even under ancient. Hindu 
Law as administered by the courts, а marriage could be declared a nullity- 
on grounds for force ind fraud or impotency and divorce by custom as 
recognised. In our view the petitioner was ill-advised to take the ground 
of branding the learned Judge as anti-divorce, which is ately ‘untenable 
and we without hesitation reject it altogether ` 


H. Аз regards the supposed apprehension of the petitioner arising 
from the order dated .12.7.82 by which the learned Judge allowed the 
petitioner's prayer for’ adj journment of the suit on the ground of illness. 
inspite of objection by the respondent, and directed the petitioner to 
pay cost of Rs. 100/-as condition precedent to further hearing, it cannot ` 
be said that such apprehension is reasonable. Earlier the petitioner - 
‘had to pay Rs. 2 ,000/- as costs under Order of the Supre me- Court. which - 
restored the trial court's order allowing amendment of ће plajnt. So the 
amount of co.t awarded by the fearned trial’ Judge cannot be said to be 
exberbitant. Moreover, by the next order dated 4.8.82 the. learned Judge 
again allowed the petitioner's prayer for adjournment objection to` for 
the respondent without any order for costs. So; there can be no reason- 
able ground onthe part of the petitioner to feel that the learned Fudge: 


‘suffered from any bias or one sided inclination of mind against her. 


Moreover, this i is also a new ground not taken i їй the earlier petition | filed _ 
on 13 8.82. i г ЧЕ 


“The [ast ground -taken ‘on behalf of: the petitioner is de 


: e worded reaction of the learned Judge to the petitioner g 


application before him for release of the suit. But the petitioner cannot. ., 
be allowed to make deliberately or designedly unfounded allegations 

against the:learned Judge more than 14 weeks after his -bona fide. attempt ` 
to bring about a reconciliation between the parties, regarding the learned. . 
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Judge’s role in the said proceeding and those create a situation which 
would naturally arouse righteous indjgnation in him and then take 
advantage of the same by making it a ground for transfer of the. suif. 
W> are, however, confident that the feelings more or sorrow than anger 
aroused in the learned Judge have been assuaged by lapse of time and 
will not get the, better of his judicial impartiality in trying the suit 
between the parties, and will not prevent him from doing even handed 
justice to them. ғ e | s 


In the result, the application fails and is dissmissed with. costs 
assessted at 10 С. "M. `8. 

Mookerjee, J D 'l'agree. 

K. M G. 


[ CONSTITUTIONAL WRIT JURISDICTION ] 
. Before Mr. Justice Crittatosh Mookerjee 
Decision: June 1, 1983 
Chatter Singh Baid & Ors. «os... Petitioners 
Versus 
Corporation of Calcutta &Ors. en Respondents* 


Taxing Sratutes— Whether amenable to constitutional limitations and 
subject to fandamenied rights— Principles for deciding the validity of—Right 
of Appeal— Whether conditions can be imposed on—Whether rendered 
nugatory by providing for deposit of assessed tax asa pre-condition for 
preferring such appeal—Whether can be challenged merely on the ground of 
harshness or unreasonably high burden--Section 183(3A) of the Calcutta 
Manicipal Act, 1951— Whether arbi'rary and violative of Article 14 of the- 
Constitution of India—Section 183(3A) whether affects the basis structure 
of the Constitution, Calcutta Municipal Act, 1951, section 181, 182, 183, 
183(3A) and 207 ; Constitution of India, Articles 14, 19 and 226. 

. The petitioners being aggrieved by municipal assessment and 
increased valuation determined under section 182 of the Calcutta 
Municipal Act, 1951 preferred an appeal before the Court of Small 
Ciuses under section 183 thereof. Section 183(3A) of the Act provides 
for deposit of the assessed amount with the municipal authorities as 2 
condition precedent to entertainment of such appeal. The petitioners 
challenged the vires of section 183(3A) of the Act under Article 226 of 
the Constitution of India om various grounds. 


| ®Civil Rule No. 1182 4(W) of 1982. 


206 Chattar Singh Baid v. Corporation of Calcutta [1983 (2) CLJ 


HELD: (1) Taxing statutes are amenable to constitutional 
limitations prescribed by Articles 14 and 19 of the Coastitution of India and 
are subject to the Fundamental Rights. 


(2) The validity of a taxing statute cannot be challenged merely oa- 
the ground of harshness or unreasonably high burden. 


(3). In interpreting taxing statutes, Courts must be very cautious and 
should try to uphold its validity as far as practicable and consider the needs 
of the taxing body for carrying out its functions. 


(4) Imposition of conditions on the right of appeal does not. 
necessarily render such right of appeal nugatory. 


(5) The word “entertained” in section 183(3) means to admii for 
consideration that is today to decide or dispose of on merits. 


(6) Section 183(34) of the Calcutta Municipal Act, 1951 is neither 
arbitrary nor unfair and as such does not infringe Article 14 of the 
Constitution. 

Cases referred to :— 

(1) Jajodia Estates Pvt. Ltd. v. РЕЧТЕ of Calcutta, 87 CWN 391 
(2) East india Tobacco Co. v. State of Andhra Pradesh, AIR 1962 
SC 1733 
(3) Rai Ramkishna v. State of Bihar, AIR 1963 SC 1667 
(4) E. P. Royappa v. State of Tamil Nadu, AIR 1974 SC 555 
(5) Smt. Maneka Gandhi v. ‘Union of India, AIR 1978 SC 597 
(6) Mithu & Ors. v. State of Punjab, AIR 1983 SC 473 
(7) К. С. Cooper v. Union of India AIR 1970 SC 564 
(8) A. К. Gopalan v. State of Madras, AIR 1950 Mad 27 | 
(9) Jagannath Baksh Singh y. State of Uttar Pradesh, AIR 1962 
' SC 1563 . 
(10) Venkatanarain v. State of Madras, AIR 1970 SC 508, 
(11) Corporation of Calcutta v. Liberty Cinema, AIR 1965 SC 1107 
(12) Smt. Indira Gandhi у Rajnarain, AIR 1975 SC 2299 
(13) Minerva Mills Ltd. v. Union of India, AIR 1980 SC 1789 
(14) ‘Fertilizer Corporation Kamgar Union v. Union of India, AIR 1981 
SC 344 
(15) Rangoon Botatuny Co. Ltd. v. The Collector, Rangoon, 39 IA 197 
ILR 40 Cal 27 
(16) Soorajmull Nagarmull v. State of West Bengal, AIR 1956 SC 393 
(17) Smt. Ganga Bai v. Vijoy Kumar & Ors., AIR 1974 SC 1126 
(18) Ananı Milis v. State of Gujarat, AIR 1975 SC 1434 
(19) Nandalal v. State of Haryana, AIR 1980 SC 2077 
(20) Juscurn Boid v. Pirthichand Lal, 46 IA 46 IA 52 ILR 46 Cal 650 
(21) N. Dutta Majumdar v. Corporation of Calcutta, 60 CWN 214 
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Dipankar Ghosh, Prodesh Kumar Mallick, E 
Sudipta Sarkar and O. P. Jhunjhunwalla С 20 es for Petitioners 


Pradip Kumar Ghosh, Biren Banerjee and | : 
AF Dipankar . Chakraborty ОЛМОН for Respondents 


The judgment of the Court was as follows :— 
The: petitioners are owners of Premises No. 11, Indra Kumar 


E Karnani Street. (formerly known as Premises No. 11, Jackson Lane). 


- With effect from 4th quarter, 1978-79 the . Corporation of Calcutta had 
determined the annual value of the’ said premises at Rs. 430606/-. On 
9th November, 1981 a Special Officer of the Corpration of Calcutta had 
disposed of their objection against the said increase in valuation made 
under section 181 of the Calcutta Municipal Act, 1951 by fixing the 
annual value at Rs. 361135/-. Being dissatisfied with the said order passed 
under section 182 of the said Act the petitioners have presented under 
section 183, of the Calcutta . Municipal Act, 1951 Municipal Appeal 
No. 141 of 1982 in the Court of Small Causes, Calcutta. The said 
appeal is pending. f 


2. The Calcutta Municipal (3rd. Amenda Act, 1976 which 
came into effect on 22nd June; 1976 has inserted the following sub- 
“section (3A) in section 183 of the Calcutta Municipal Act, 1951 :— 


“No appeal under this section shall Бе entertained unless the 
consolidated rate payable up to the date of presentation of the appeal 
on the valuation determined— 


(a) by an order under section 182, in the case of an appeal to 
the Court of Small Causes, ' 


*' . (by by the decision of the Court of Small Causes, in the case 
of an appeal to the High Court, 
has been deposited in the municipal office zu ich consolidated rate 
. 18 continued to be deposited until the appeal is finally decided". 


3. The petitioners have "obtained the present Rule, infer alia, 
challenging the’ vires of said sub-section (3A) of section 183 of the 
Calcutta Municipal Act, 1951 and also contending that the learned Chief 
Judge of the Small Causes Court, Calcutta has no jurisdiction to call 
upon the petitioners to deposit consolidated rates payable upto the 
date of the ‘presentation of the appeal:on the: valuation determined by 
the impugned order: under section 182 of the Calcutta Municipal Act 
and also to continue to deposit the' consolidated rate on the said 
valuation so determined. until the. appeal presented by the petitioners is 
finally de cided. - 


© . 
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4. On January 28, 1983, I had rejected four writ applications 
filed by (1) M/s. Jajodia Estaies Pvt. Ltd, & Ors. v. Corporation of 
Calcutta, 87 CWN Page 391 who had, inter alia, contended that 
the learned Chief Judge of the Small Causes. Court at Calcutta 
had. committed error of jurisdiction . by app'y:ng sub-section ` 
(ЗА) of section 183 of the Calcutta Municipal Act, 1951 in respect 
of the appeals presented by them against the orders passed under 
section 182 of the said Act. My said decision has been since reported 
atpage 391 of the 87 CWN. Having given my anxious consideration to 
the various submissions urged on behalf ofthe petioners of the instant 
' Rule, I find no reason to revise my views regarding the scope and effect 
of sub-section (3A) of section 183 of the Calcutta Municipal Act, 1951 
Imay, however, ncte that Mr. Dipankar Ghosh, learned Advocate 
appearing on behalf of the petitioners in the instant Rule, has urged 
several points which were not raised at the time of the disp sal of the 
case of M/s. Jajodia Estates Pvt. Ltd. v. Corpoaation of Calcutta (supra). 


5. Mr. Ghosh, learned Advocate for the petitioners, has not 
disputed the well-settled principle that right of appeal is a creature of 
statute and the Legislature may regulate the said right. But according to 
Mr. Ghosh, the said right is пої an unfettered one and the legislative . 
action in this behalf must satisfy the test of reasonab'eness enshrined in 
Article 14 of the Constitution. Mr. Ghosh has submitted that when 
conditions imposed are so cnerous as to deprive the right of appeal, the 
restrictive provision ought to be struck down as unreasonable. The 
contention of Mr. Ghosh is that the cumulative effect of the sub-section 
(3A) of section 183 of the Calcutta Municipal Act, 1951 is to make the 
tight of appeal under section 183 of the said Act nugatory and to deny the 
right of appeal to those who cannot pay consolidated rate determined on 
the basis of the valaation which is under challenge in the appeal Mr. 
Ghosh has further submitted that sub-section (3A) of section 183 of the 
said Actis also repugnant to and inconsistent with other provisions 
contained in the Calcutta Municipal Act, 1951 relating to liability to 
pay the owner's and occupier's share of consolidated rate,and sub-section 
3A of section 183 also amounts to an illegal exaction. After the disposal 
of the appeal under section 183 the right to obtain refund or adjustment 
ofthe excess amounts deposited under section 183,3) of the Act is 
practically illusory Mr. Ghosh has also submitted that the right of 
of effective approach to Court is a basic right implicit for eajoyment of 
of the Fundamental Rights guaranted by the Constitution. By depriviag 

- in effect such right to obtain redress by way of appeal against deter- 
mination of annual value, the sub-section (3А) of section 181 of 
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Calcutta Municipal Act, 1951 violates the basic “structure” of the 
Constitution. 


6- It is now settled Jaw that taxation laws are пої beyoníthe pale 
of Constitutional limitation prescribed by Articles 14 and 19 of the 
Constitution Tax laws ате also subject t» Fundamental Rights See {2} 
East India Tobacco Co. v State of Andhra Pradesh, AIR 1962 SC 1733, 
(3) Rai Ramakrishna v. State of Bihar, AIR 1963 SC 1667. ` 


7. Sub-section (3A) of section 183 of the Calcutta Municipal Act 
1951, according to the petitioner, is invalid not oa the ground that the 
said sub-section denies equal protection and is therefore discriminatory 
but because the said provision of Calcutta Municipal Act, 1951 is а price 
of arbitrary and unreasonable fegislation. 


8. Mr. Dipankar Ghosh, learned Advocate for the petitioner has 
relied upon the Supreme Court decision in the cases of (4) E P. Royappe 
v. State of Tamil Nadu, AIR 1974 SC 555, (3) Smt. Maneka Gandhi v. 
Union of India, AIR 1978 SC 597 aad (6) Mithu & Ors. v. State of 
Punjab, AIR 1983 SC 473 and has submitted that “the content and reach 
of Article 14 of the Constitution have been now extended and where a 
legislative or executive action is arbitrary, itis unequal and, therefore, 
violative of Article 14. Natural Justice has assumed greater importance in 
the fields of administrative law and executive action". 


9. Since the Supreme Court in the case of (7) К. C. Cooper v. 
Union of india, AUR 1970 SC 564 (commonly called Bank Nationalisation 
case) disagreed with the majority decision in (8) A. K. Gopalan v. State 
of Madras, AIR 1€50 Mad. 27, and held as correct the minority view 
in A. K. Gopalan ч. State of Madras, (supra) that a law infringing 
petsonal liberty must also satisfy the tests laid down in Article 19(2); 
right to equality has thus acquired new dimensions. Articles 14, 19 and 
3t are no longer considered mutually exclusive. · Procedure of reasona- 
bleness is to be projected in considering vires of laws restriction rights 
under Articles 19 and 21 (vide the decision of Bhagwati, J. in Smt. 
Maneka Gandhi v. Union of India, (supra). . When any of the 
Fundamental, Rights is abridged or interfered with by legislative or 
executive action, the Court has to decide whether or not the impugned 
action is fair, just and reasonable and not fanciful, oppressive and 
arbitrary. 


16. The above considerations about the extended ambit of 
Article 14 would not be relevant when we examine the consititutional 
validity of sub-section (3A) of section 183 of the Calcutta Municipal 
Act because the said provision has mo impact on enjoyment of 
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fundamental rights. The petitioners do mot question the legislative 
competence of the West Bengal Legislature to enact Calcutta Municipal 
3rd Amendment Act, 1976 which inserted aforesaid sub-section (3А) io 
section 183 of the principal Act. The petitioners have impugned the 
validity of the aforesaid sub-section on the ground that it is repugnant 
to Article 14. But validity of a taxing or rating law cannot be 
challenged merely on the ground that it imposed an unreasonably high 
burden or that the provisicn is harsh. (vide (8) Jagannath Baksh Singh v. 
State of Uttar Pradesh, ATR 1962 SC 1563). It is for the Legislature to 
decide on what objects to levy what rate of tax. The said sub- 
section (3A) of section 183 of the Calcutta Municipal Act netiher gives 
uncanalised discretionary powers to the authorities nor the Act seeks to 
make amy differentiation or classification. Persons who may feef 
aggrieved by orders passed under section 182(2) of the Act, prefer 
appeals under section 183, from one class and they have been equally 
treated. All appellants under section 183(1) of the Act are required to 
fulfil the condition imposed by section 183(34) of the Act in order to 
avail of the opportunity of hearing before the Small Causes Court. 


11. Iu deciding the reasonableness of taxing statutes the Court is 
not also bound to give due consideration to the principle that power of 
taxing people and property is an essentia! attribute of the Government. 
The quantum of tax levied by the ‘taxing statute, the conditions subject 
to which it is taxed, the manner in which it is sought to be recovered. 
are al! with the legislative competence and in dealing with those questions 
the Court is always circunspect and eautious (vide Rai Ramkrishna v. 
State of Bihar (supra), Jagannath Baksh Singh v. State of Uttar Pradesh, 
(supra), (10) Venkatanarain v. State of Madras, AIR 1970 SC 508). М 
statute ought to be read so as to make it valid and if possible an 
interpretation leading to the contrary position should be avoided. In. 
these matters the needs of the taxing body for carrying out its functions 
under the Statute for which the power is given may afford sufficient 
guidance (vide (11) Corporation of Caleutta v. Liberty Cinema, AIR 1965 
SC 1107). 


12. The petitioner themselves do not claim the above sub section 
to be colourable piece of legisl:tion and as such a fraud on the Jegisla- 
tive power. The provision for deposit of consolidated rate contained ir 
sub-section (3A) of section 183 of the Calcutta Municial Act is subject 
to obtaining refund or adjustment in the manner and to the extent 
specified in section 207(2) of the said Act. There fore, the said sub-section 
(3A) could not be pronounced asa device ог cloak to confiscate the 
amount required to be deposited under the said section 183 (3A) of the 
Calcutta Munic.pal Act, 1951. ; 


` 
i . ` ( 
. А 
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13. The said МЕСТА (ЗА) ог stion 183 of the Calcutta Muni- 
cipal Act was inserted by the Calcutta Municipal 3rd Amendment 
Act, 1976. Undisputeily, the said sub-section by imposing the condition 
for deposit of consolidated rate affected substantive right of appeal under 
section 183 of the principal Act. Such impairment of the right of appeal 
by putting restrictions thereon or imposing more onerous condition has 


` not been ‘expressly ór- impliedly given restrospective effect. The 


impugned valuation of the petitioner’s holding, was revised after the 


' commencement of the ‘aforesaid Amendment Act of 1976 and tk erefore, 


unless the said sub-section (3A) of section. 183 ‘of the Calcutta Municipal 
Act 1951 is declared ultra vires, the petitioners аге bound to compl 


т with the said condition for deposit mainly because the sub-section (34) 
` of section 183 of the. Act i imposes such onerous condition and thereby 


restricts the right of appeal under section 183(1) of the Act. But merely 
because the said sub-section (3A) of section 183 of the said Act ‘impairs 
the right of : appeal by imposing an onerous condition, I am also unable 
to hold that the said sub-section (3A) of section 183 of the Act is unfair, 
fanciful, or oppressive, and arbitrary. 


14. I find no substance i in the petitioner’s submission that section 
183(34) of the Calcutta Municipal Act, 1951 in any way affects the basis 
structure of the Constitution Decisions in the cases of (12) Smt. Indira 
Gandhi v. Sri R jnarayan, AIR 1975 5C 2299; (13) Minerva МИГ Ltd v. 
Union of India, AIR 1980 SC 1789 and (14) Fertilizer Corporation, Kamgar 
Union v. Union of [ndia, AIR-1981 SC 344, inter alia considered the extent 
ofthe Parliament’: power to amend the Constitution - affecting its basic 
siructure. Tnese reported cases do notat all warrant the view that the 
right to filean appeal under a municipal law is a part ofthe basic 
structure of the Con:titution. Krishna lyer, J. in his separate judgment in 
the case of Fertilizer Corporatión, Kamgar Union v.-Union of [ndia (supra), 
had referred to the right oj effective access to justice in the cantext of the 
question wheter or. not a registered union of workers of a factory can 
maintain writ application "under Article 32 of the Constitution chall- 
enging the sale of a plant and its equipment, In Fertilizer Corporation’s 
case (supra), the Court uphelp the maintainability of the writ petition 
but discharged. the petition on other grounds: I may point out that 


‘Tight to constitutional remedy under Article 32 itself is a Fundamental 


Right. Every High Court has power under Article 226 of the 
Constitution to issue writs for enforcement of any of the rights conferred 
by Part III and. for any other purposes subject to territorial limitations 
as'regards the location of the authorities and place of accrual of the 


‘cause of action. I accept the submission made on behalf of th: 


respondents that the Court which аге subordinate to the High Court 
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are пої constituted under (ће Constitution and therefore access to suctr 
subordinate courts may be lawfully abridged or made subject to the 
fulfilment of conditions imposed by law. Therefore, F cannot subscribe 
to the view that the right to file ап appeal under section 183(1) of the 
Caleutta Municipal Act, 195t ought to be treated as am unarticulated! 
tight implicit for enjoyment of the Fundamental Rights. 


15. A ríght of appeal is not a natural or inherent right attaching 
{о every litigation amd the right. of appeal does mot exist and cannot be 
assumed unless expressly given by statute (see (15) Rangoon Botatung Co. 
Ltd. v. The Collector, Rangoon, 39 1\ 197 ; ILR 40 Cal 21; (16) SoorajmulF 
| Nagarmull v. State of West Bengal, AIR 1956 SC 393 ; (17) Smt. Ganga 
Bat v. Vijoy Kumar and Ors,,| AIR 1974 SC 1126). Therefore, the 
drovision viz, section 183 which conferred upon the petitioners” right to 
prefer appeal against the order disposing of their objection under 
section.1&£1 of the Calcutta Municipal Act, could be lawfully amended 
by inserting з provision imposing the above condition for deposit for 
entertaining their appeal. 


. 16, The condition laid down by sub-section (3A) of section 183 
of the Calcutta Municipal Act is not something which is without any 
parallel. Both Mr Dipankar Ghosh.:Jearned Advocate for the petitioner, 
and Mr. Pradip Kumar Ghosh learned Advocate for the respondents, 
have drawn my attention to nearly similar provisions for deposit of 
disputed tax duty and rates contained in various other taxing, municipal 
and fiscal laws. "Mr. Dipankar Ghosh. however, submitted that unless 
the Appellate Authority is given discretionary powers to relax or modify 
such condition for deposit of th: dis»uted amount, the condition 
precedent ought to be pronounced as uireasonable [n my view, the . 
observations made in paragrap2 40 of the Supreme Court decision im 
_ (18) Anant Mills v. State of Gujarat, AIR 1975 SC 1434, are directly 
against the above submission of the petitioners. With reference to section 
406(2) of the Bombay Provincia! Municipal Act, the Supreme Court upheld 
the-power of the Legislature to impose similar cc adition for deposit while 
granting right of appeal. According to the Supreme Court, there was. 
no legal or constitutional impediment to imposition of such a condition. 
I respectfully agree and apply the ‘aforesaid observations in upholding 
the validity of section 183(3A) of the Calcutta Municipal Act. I am 
. unable to accept Mr. Dipankar Ghosh's submission, that, the court's 
power under section 406(2) of the Bombay Provincial Municipal Act to 
relax the condition for deposit the tax due, had atall weighed with the 
Supreme Court in making the afonesaid observations in Anant: Mills у. 
State of Gujarat (supra). The ratio of the said decision is that the right 


* 
` 
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of appeal is a creature of statute and while granting the right of appeal 
the Legislature can impose conditions for exercise of such right and there 
is no constitutional or legal impediment to imposition of such a condition 
for deposit of tax. The Supreme Court in their subsequent decision in 
the case of (19) Nandalal v. State of Haryana, AIR 1980 SC 2077, had 
followed their earlier, decision in Anant Mills v. State of Gujarat (supra). 
The Supreme Court in Nandalal v. State of Haryana (supra), had rejected 
similar argument that conditions imposed on right of appeal were onerous 
because^no discretion had been given to the appellant or revisional 
authority to relax or waive the said condition in view of objects for 
imposing such a condition. n 


17. The sub-section (3A) of section 183 of the Act does not make 
the appellite ‘provision under section 183(1) nugatory or illusory but by 
his own default comply-with the condition for deposit the appellant 
himself may fail to avail of the remedy by way of appeal under 
section 183(1) of the Act. A law can not be declared unconstitutional 
because of an alleged possibility which may occur in future, Therefore‘ 
I find no substance in the petitioners’ apprehension that in a given case 
the consolidated rate determined accor ling to the new valuation may 
be so high (hat it might be immpossible for the appellant under 
section 183(1) to deposit the consolidated rate according to the said new 
valuation. The same is not a relevant point for decicing the validity of 
the Statute. Itis presumed that the power (o determine valuation and 
to assess consolidated rates would be reasonably exercised and in case 
said powers be arbitrarily or capriciously exercised, the person aggrieved 
without availing of the remedy under section 183(1) of the Act may 
seek redress in other appropriate forum. 


18. Itis also well settled that an appeal shall not operate as slay 
of the order appealed against but in the absence of any provision to the 
contrary-the Appellate Court may grant stay of the execution of the 
decree or order appealed against. Section 183(3A) clearly manifests such 
contrary intention and therefore unless the appellant deposits upto date 
consolidate і rate payable by him according to new valuation, his appeal 
under section 183 can not be entertamed [I may also refer to the 
following observations of Sri Lawrence Jenkins, J. in (20) Juscurn Boid 
v. Parthichand Lal. 46 I 52 ILR : 46 Cal 630—whatever be the 
theory, under the system of law under the Indian lew and procedure, am 
origina] decree or crder is not. suspended by presentation of an appeal. 
1 may point out that only when the appellate decision ts given, the trial 


‘court’s judgment or decree merges in the appellate judgement and decree. 


This theory of merger further does nct override the concept that the 


- filing of the appeal or revision may put the deeree or order in jeopardy 
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but until itis reversed or modifies, it remains effective. The person 
who makes an objection under section 181 of the Calcutta Municipal 
Act has been given right to pay according to the previous valuation 
pending disposal of the said objection (vide sub-section (1) of section 207 
cf the Act). I find nothing unreasonable when sub-section (3A) of 
section 183 of the Calcutta Municipal Act, 1951 enjoins that during 
pending of all appeals against an order disposing of an objection under 
section 181 of the Act, no further stay shall be granted of realization of 
consolidated rate payable on the valuation determined under section 
182(2) of the Calcutta Municipal Act. As condition for- entertaining his 
appeal, the appellant must deposit such consolidated rate according to 
the valuation determined, subject to his right to obtain refund or 
adjustment under section 207(2) of the Calcutta Municipal Act. 


19. Ialso find no substance to the petitioners contention that 
sub-section (3A) of section 183 of the Calcutta Municipal Act, 1951 is 
repugnant to and inconsistent with the provisions of section 191 or any 
other provisions of the Calcutta Municipal Act, 1951. Section 191 of 
the said Act, inter alia, provides that one half of the consolidated rate 
shall be payable by the owner of the lands and buildings and the other 
half by the occupier thereof. The.payment shall be made in quarterly 
instalments. The Commissioner under section 200 of the said Act has 
power to levy the entire consolidated rate from the owner of a land or 
building which is ordinarily occupied by more than one person holding 
in severalty or is valued at less than Rs *00/-. The provisions contained 
in Chapter XVII of the Calcutta Municipal Act prescribe the different 
methods of recovery of consolidated rate and other taxes from the 
persons, liab'e subject to the special provision, the owner of a land or 
building is liable for the owner's share of consolidated rate and the 
balance half of the consolidated rate is payable by the occupier. 


20. Sub-section (3A) of section 183 of the Calcutta Municipal 

Act, 1951 requires the “consolidated rate payable" to be deposited by the 
person who prefers an appeal under section 183 of the Act. Mr. Pradip 
Kumar Ghosh, learned Advocate for the respondents, has rightly 
submitted that the Court should seek to avoid any conflict in the 
provisions of the statute by endeavouring to harmonise and reconcile 
every part so that each shall be effective. Often by considering the 
enactment in its entirety what appears to be on its face a conflict may 
be cleared up and the provisions reconciled (vide Crawford's Statutory 
Construction, 1940 Paragraph 116, pages 262-263). After examining 
the relevant provisions of the Calcutta Municipal Act, 1951, I find no 
inconsistency between them. The terms “payable” has two meaning: 
„ (1) owing, and, (2) payable ata particular point of time. In the context 
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of section 183 of the Calcutta Municipal Act the expression “payable” 
obviously means the share of the consolidated rate payable by the person 
who prefers an appeal, i.e., owing and due from him. The expression 
“any person dissatisfied" in section 183(1) of the Act obviously includes 
both owner and the occupier of the land or building in respect of which 
an order under section 182 of the Act has been passed. According to 
section 183(3A), pre-condition for entertaining an appeal is that the 
appellant must deposit his share of the consolidated rate payable up to 
the date of the presentation ‘on the valuation determined under 
section 182 or by the Court of’ Small Causes as the case might be and 
the appellant must also continue to deposit his share of the consolidated 
rate until his appeal is finally decided. In other words. sub-section (3A) 
of section 183 does not create any new or additional liability for 
payment of consolidated rate by a person who prefers an appeal under 
section 183 of the Act, but requires the appellant to deposit up-tc-date 
consolidated rate which he is liable to pay under section 191 or which 
might be otherwise lawfully recoverable from him under the provisions 
contained in Chapter XVII of the Act. Thus, I conclude the expression 
“consolidated rate payable” in sub-section (3A) of section 183 of the 
Act is identical with the amount which the appellant would be lawfully 
liable to pay under the other relevant’ provisions of the Calcutta 
Municipal Act, 1951. 


21. There’ is also no repugnancy between- section 183(3) and 
section 207 of the Calcutta Municipal Act, 1951 sub-section (1) of 
secliom207 clearly indicates how the payment of consolidated rate shall 
be affected when an objection toa valuation has been made under 
section 18f of the Act. In view of the opening words of sub-section (1) 
of section 207—when an objection tq a valuation has been made under 
section 181"; Mr. Pradip Kumar Ghosh, learned Advocate for the 
respondents, with some force has submitted that the other expression 
‘pending final determination of the objection’? means that upto the 
date of ‘the disposal of such objection bv an order passed under 
section 182, the objector would pay according to the consolidated rate 
according to the previous valuations sub-section (1) of section 207 does 
not further indicate how payment of consolidated rate would be affected 
by filing an appeal under section 183(1) of the Act. Sub-section (3A) 
of section 183, as already stated, makes specific provisions in this 
behalf. It may be noted that the Calcutta Municipal (3rd Amendment) 
Act, 1976 had inserted the words “or deposited" in clause (a) of 
sub-section (2) of section 207 cf the Calcutta Municipal Act. Thus, 
clause (a) or (b), section 207 of the Calcutta Municipal Act as may be 
appropriate) would be attracted after the challenge to the now valuation 
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is finally disposed of either under section 182 or section 183 of the 
Act. When any sum has been paid in excess, the same may be refunded 
or allowed to be set off against present or future demand of the 
Corporation. In case, pending disposal of objection under section 181 
of the Act, the entire consolidated rate or a part thereof had not been 
paid, sum due shall be payable and recoverable according to the 
provisions of the Calcutta Municipal Act. On the other hand, if 
pending disposal of an appeal under section 183(1) of the Act the 
appellant had deposited consolidated rate at the figure determiaed 
under section 182 of the Act and by the appellate order, the valuation 
is reduced, any sum paid or deposited as consolidated rate in excess up 
to the date of the disposal of the appeal shall be liable to be refunded 
or set off against present or future demand of the Corporation. There 
is no basis for the petitioners’ contention that such excess sums deposited 
under section 183(A) might become irrecoverable and the Corporation 
has been given an arbitrary power to decide whether the excess sum 
paid would be refunded or adjusted against its present or future demands. 
Section 207(2) imposes a duty upon the Corporation and Mr. Pradip 
Ghosh himself has conceded that the person who has paid the excess 
sum has the choice whether he would claim refund or allow the excess 
sum to be adjusted against demands of the Corporation. The expression 
"demand" in sub-section (2) of section 207 obviously means demand 
of consolidated rate which could be lawfully made upon the person who 
has paid or deposited the excess sum in question. The person who pays 
or deposits is entitled to refund or may allow the excess sum paid or 
deposited by him to be set off and adjusted against his liability for past 
or future demands by the Corporation. The expressions “presented 
and presentation" used respectively in sub-sections (2) and (3A) o` 
section 183 of the Calcutta Munitipal Act, 1951 have been obviously 
used in their ordinary meaning of "filing" or *instituting". The other 
expression “entertained” in the context of sub-section (3A) of section 183 
of the Act clearly carry a meaning different from that of the word 
"presented". In the context the word "entertained" means “Чо admit 
for consideration". In other words, the said expression “entertained” 
in section 183(3) means to decide or t» dispose of on merits. Unless an 
appellant complies with the conditions of section 183(3A) of the Act his 
appeal against an order uader section 183(2) of the Act would not be 
decided on merits. 

22. I find no substance in the contention that section 183(3A) of 
the Calcutta Municipal Act, 1951 is unworkable and the person who 
intends to prefer an appeal under section 183(1) of the Act would be 
unable to comply with the condition mentioned in said sub-section (3A) 
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Of section 183 of the Act because the Corporation itself may not calculate 
and enter iato the record, the consolidated rates payable accordiag to 
the valuation fixed by am order disposing. of an ebjection under 
section 181 of the Calcutta Municipal Act, 195i. 


23. The Corporation under section 165 of the Calcutta Municipal 
Act imposes graduated consolidated rate or the annual valuation of al 
Hands and buildings determined in tke manner laid down ia Chapter Xf 
of the Calcutta Municipal Act, 1951. The clauses (i) to (v) of the section 
165 of the said Act specify the maximum Ñmits ef such gradaated 
consolidated rate. Such percentage under section 166 of the Act ars fixed 
annually, For assessment of lands and buildings to the consolidated 
vates, their annual values are determined in: the prescribed manner. A 
general revision of valuation is made.for successive periods of six years 
(vide section 172(2) of the Calcutta Municipal Act, 1951). The sub- 
section (3) of section 173 of the Act aiso specifies the cases in which 
intermediate revaluation can be made section 181 of the Act confers 
a right to prefer objection within the prescribed time against valuation 
made under section 172 of the Act. Any person dissatisfied with an 
order disposing of his said objection filed under section 181 of the Act 
may appeal under section 183 of the Act to the Court of Small Causes 
having jurisdiction over the land or building is situated. Appeal from 
decision of the Court of Smail Causes lies to the High Court. 


24. The annual valuation fixed are entered in the Assessment 
Books kept under section 185 of the Act at the municipal office, 
The said Assessment Book under section 185, inter alia, also records 
the amount payable quarterly on’ account of the consolidated cate. The 
said Assessment Books are public documents and certified copies of the 
entries made on the said Books may be obtained by a person 
Who intends to prefer an appeal under section 183 of the Act. Secondly, 
sub-section (3) of section 182, tater aka, provides that a copy of the 
order together with a copy of the reasons for the order shall be sent by 
Tegistered post who gave the notice of objection under section 181 of the 
Act, within a fortnight from the date of the order and shali also be 
supplied on application made in this behalf accompained by a fee of 
Re, 1f-to every owner and occupier of the building who is affected 
by the order. I have perused the original records of Municipal Appeal 
No. 141 of 1982 presented by the petitioners ia the Presidency Small 
Causes Act, Calcutta. i find that the petitioners have annexed 
to their said Memorandum of Appeala copy of the said order under 
section 182 of the Act served upon them. The said order is in Form 
No. A., 37А, para 137 of the Assessment Manual which is, however, 
mot statutory. On the reverse side of the post card quarterly rate 


~. 
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т cach share; om the decided valuation has been mentioned. 
A сору of the said sum bas been kept with the records of this 
Rule 

- 25. Mr.. Pardip Kumar Ghosh, -learned Advocate for’ the. 
respondent, has pointed out that the appellant has paid on his 
Memorandum of . Appeal an ad valorem court fees on the difference 
between the previous valuation and the valuation fixed under 
section 182 of the Act. In this commection, Mr. Ghosh bas drawm 
our attention to the decision of Dasgupta and Debabrata Mookerjee, 
JJ. in the case of (2I) М. Dutta Majumdar v. Corporation of 
Calcutta, 60 CWN 214 which held that the notification püblishd under 
section 529 of the Calcutta Municipal Act, 1923, according to section 25 
of the Benga¥ Genera] Clauses Act shall have beer under section 577 of 
the Caleutta Munizipal Act, 1951 Therefore, an appellánt under sectiom 
183 of the Act has to pay eourt fees оп the amount of what would be 
payable as consolidated rate оп the excess of valuation ageinst which 
the appeal is preferred over the valuation which the ap:ellant seeks to. ~ 
have substituted therefor. Therefore, on the basis of the relevant law 
and also-upon the facts of this case, I conclude that quarterly eonso- ' 
lidated ‘rate piyable accordimg to the vatuation made under section 


— - 182 of the Act was known to the petitioners who have prima facie paid 


‘court fees on their memo on the said basis. There is no substance im 
the submission that right of арреа? under section 183 -has been made 
. dependent on the occurrence of an cvent which may take place in future 
or may not take place at all 


26. At.one stege of his submission, Mr. Dipankar. Ghosh also 
submitted that when the West Bengal Legislature had enacted the 
Cakulta Municipal (3rd Amendment) Act, I976. sub-clause (f) of 
clause (1) of Article 19 was stilt in force and sectton 183(3À) of the 
Calcutta Municipal Act, 1951 was void ab initio because the same 
anreasonably infringed the Fundamental Right of c tizen to acquire, hold 
and dispose of property. According to Mr. Dipankar Ghosh, by reasom 
of the omissicir of sub-clause. (fJ of Clause ! of Article 19 of the 
Constitution (44th Amendment) Aet, 1978, the subsection (3A) of 
_ section 183 of the Calcutta Municipal Act did not xevive amd agaip 
become void, Аз Fam of the view that the restrictions: on the right of 
appeal.imposed by section 183(3&) of the Calcutta Municipal Act did not 
unreasonably infringe the right to acquire, hold and dispose of property, 
itis mot necessary for: me to examine the further. question whether 
omission of sub-clause (f) of Clause (1), Article 19 of the Consitntion 
(44th Amendment) Act, 1978, would result in reviving any pos 
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' Constitutional law which at the date ef its enactment was repugnant io 
Article 19(1) (с) ef the бошон. 


27. For the foregoing reasons, I conclude that section 183(3A) of 
the Caloutta Municipal Act, 1951 is not arbitrary or "unfair aad therefore 
does net infringe Article 14 of the Constitution. The said provision ‘is 
also not repugnant te or inconsistent with other provisione for payment 
and recovery of consolidated rates contained in the Calcutta Municipad 
Act. . The sub-section (3A) of section 183 of the Calcutta Munioipal Act 
does not make cight of appeal under section 183(4) of the Act nugatory 
or ilusory. 


I, ascordingty discharge this Rule without amy order as te coste. 
K. M. G. 
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Т CRIMINAL APPELLATE JURISDICTION 7 


Before Mr Jussioe Bhabesh Chandra Chakrabarty and Mr. Justice 
Jitendra Nath Chaudhuri 


Decision: May 19, 1983 
- Saniesh Santra slies Bachu І : 2. Appellant 
Versus 


State ` l m. Respondent! 


Seller of minor ‘gil, for purpose vf Iich intercourse— Whether сап be 
wxomerzted of the charge if tke buyer sebsequently marries the pur chased 
girl. Indian Penal Code, 1866, sections 366A and 372, Explanation (4I). 


The accused appellant was charged under sections 366A/34 and 
372/34, Indian Penal Code and was sentenced to 7 years’ rigorous 
imprisonment, The accused preferred an appeal from jail. 


HELD: A subsequent’ marriage between a victim ein und the 
purchaser wil not relieve the seller of his tiability if the initial intertion 
was otherwise culpable and not to give, the girl in marriage to the buyer 
and im such cases Explanation (41) to section 372 of the Indian Penal Code 
ds net available te the accused. 


joy Nath Mukherjee «~. Jor Appellant 
#075. Mukti Moitra and Miss Kumkum Каћай „Дог the State 


“Criminal Appeal Case No. 287 аў 1980. Г 
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The iwlgm?nt of the Court was as follow s:— P 


Chakrabarty, J.: This is an appeal from jail agaimst am order of 
20n\ iction and sentence passed by the learned Additional Sessions Judge, 
Midnapore in Sessions Tris! No. VIII of Ju'y, 1979. The appellant and 
ene Sk Selim faced trial on two-fold charges under sections 3664/34 and 
372/34 of the Indian Penal Code. The other accused Sk. Selim has beem 
aequitted. Fhe appellant was found guilty under both the charges and 
a sentence of 7 years’ rigorous imprisonment was passed under section 
366A and in view of tbe sentence passed therein, no separate sentence 
under seetion 372 was passed. 


2. The prosecution case briefly їз gs follows: Sometimein the 
month of Asher, 01383 B. S. the appellant, Santosh a/izs Bachu 
approached the complainant (P W. J) with an offer that he might secure 
some employment for her mimor daughter Arati elsewhere. Р. W. 1 the 
mother who was living with her brother P. W. 4 along with her two minor 
‘daughters and earning her livlibood by working as a maid-servant, agreed 
to the proposal of tbe accused. "Thereafter the accused took away the 
girl Arati another girl (P.W.6) named Jhuna. Some time later the appel- 
lant assured P. W. t that Arati was well and that she would return home 
during the Puja holidays but Arati did not return. On being confronted: 
after the Puja the accused gave out that Arati was hving happily elsewhere 

and might not return. Thereafter P. W. 1 came to learn that Arati bas 
been sold away to a certain Chamar somewhere near Delhi. On getting 
such information she lodged a written complaint with the Nandigram 
Police Station on 6 12.1976, the complaint being written by P. W.16, the 
Dafadar of the Anchal (Ext. 4). Thereafter the investigation was takem 
up. The victim girl Arati was recovered frcm the house of one Surja 
Singh ín village Dirtyapar in the District of Sahiranpur in U. P. The 
girl was medically examined at Roorkee Female Hospital and thereafter 
on being transmitted to the Court of 5 D. J. M. аё Tamluk, she was 
further examined clinically as well as radiologically by different Doctors. 
She was found to be below the age of 18 at the relevant time, ie. ip 
July, 1976 After completion of investigation chargesheet was 
submitted against the two accused persons under sections 366A and 
372 of the Indian Penal Code. The appellant did not take up any 
specific plea except a bare denial of the allegations. 


3. As шапу as 21 witnesses were examined for the prosecution. 
The defence adduced no evidence. 


4. The learned Additional Sessions Judge fotmd that the victim gir? 
Arati was a minor below the age of 18 years at the relevant time. Relying 
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on the evidence of the mother P. W. 1, the maternal uncle P. W. 4 and 
some other villagers, viz., P. Ws 2 and 3 to whom the accused appellant 
is alleged to have confessed having taking the girl and having left her 
somewhere near Delhi and the other evidence forthcoming in the case 
the learned Addition 11 Sessions Judge found that the charges both under 
sections 3664 and 372 have been established ‘against the appellant. As 
regards the other accused, evidence was found insufficient and hence he 
was acquitted. The appellant was sentenced to suffer R. I. for 7 years 
as already indicated under section 366A and no separate sentence under 
section 372 was passed. 


5. Mr. Mukherjee appearing on behalf of the appellant contended 
that there was no evidence to bring home a charge under section 366A of 
the Code the most essential ingredient of- which is inducement of a girl 
below the age of 18 years. He also contended that the evidence that the 
appellant sold.the girl to Surjı Singh has not been established by cogent 
and reliable evidence. In order to see whether any offence under section 
366A has been committed or not the frst thing to be ascertained is the 
age of the girl. If she was above the age of 18 years the case would at 
ойсе go out of the ambit of either section 366A ог section 372 of the 
Penal Code. On the question of age the evidence comes from the mother 
P.W.1, the maternal uncle P.W.4, and the result of medical examination— 
clinical as well as radiological. The mother had said that the girl was 
aged about 15 years at the relevant time. The maternal uncle too has 
said so. Mr. Mukherjee contended that the evidence of the mother as 
to the age of the girl ought not to be relied upon in view of her inability 
to say the year of her birth. Keeping in mind the state of the society 
she is coming from, viz, an illiterate rustic village woman earning her 
liviihood by working as a maid-servant and living on the charity of her 
brother (P. W 4) at the latter's house, it is not expected that she would 
be able to give th» year of birth with any amount of accuracy or precision 
but nonetheless she was capable of saying how old was the daughter and 
she has-said that she was about 15 years old. Her inability to give the 
у:аг of birth does not render her evidence unreliable on that score alone. 
This apart, there is evid2nce that the girl was recovered from the house 
of one Surji Singh at village Dariyapur by P. W.21. "hereafter she was 
produced before P. W. 18, Dr. Pramila A7rena, attached to the Civil 
. Hospital, Roorkee, Dist. Saharanpur. On clinical examination she opined 

that the approximate ‘age of the victim gir) on the date of eximination 
viz. 26.5 1977 was 17 years with variation of one year on either side. 
The relevant date for our purposes is July, 1976. Fherefore in the 
opinion of this witness she was around 16 years in 1976 with possibility of 
variation of one year on either side. Next this victim gis] was produced 
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‚ at Tamluk and there she was examined by P. W. 9, Dr. Hirendra 


Pa 


Kumar Roy on 16.7.1977. Upon clinical examination she was of the 

opinion that she was about 16 years of age. Incidentally it may be 

mentioned that both P. W. 18 and P. W. 9 found that the girl was 

pregnant. P. W. 8, Dr. Ghosh, a radiologist attached to Tamluk 

Subdivisional Hospital, examined the girl on 8.9.1977.  X'rays of the 

wrist joints, elbow joints and pelvis were taken. Upon radiological 

examination and on the basis of essification of bones th.s witness opined - 
that the girl was aged between 17 and 19 years on the date of her 

examination. If the matter had remained there then according to this 

witness the age of the girl in July, 1976 could be taken to be somewhere 

between 16 years and 18 years It is s gnificant thet a specific suggestion 

was put to P. W. 8 that the girl was aged 18 years 6 months on the date 

of examination. If we go by that suggestion she was obviously less than 
18 years at the relevent time. Even independently of that suggestion 

and making all possible allowances for variations and errors we find that 

the evidence of the mother stands amply corroborated by the medical 

evidence coming from P. Ws. 8, 9, and 18. We, therefore, agree with 

the finding of the learned Judge in the Court below that the girl was 

below the age of 18 years at the time when she was taken away by the 
accused, ^ 


6. But in order to constitute an offence under section 366A the 
most essential ingredient beside the age is inducement to the girl to go 
from one place or to do any act with à particular intent. Therefore the 
next element that the prosecution was required to prove was that the girl 
was induced to go from the village or to do any particular ac; On that 
point really there is no adequate evidence. The prosecution could not 
produce the girl herseif at the trial. After her medical examination at 


` Tamulk she was released оп a bond of Rs. 1,000/- with one surety. The 


` 


learned Judge, upon a reference on to the order sheet of Court of the 
learned Magistrate, observed that one Shyamapada Das stated to be a 
lawyer of Tamluk furnished a bail-bond as her surety and inspite of 
summons upon the surety the girl did not appear in Court nor did the 
surety produce or otherwise explain his conduct. Such being the position 
the learned Judge observed and we think rightly that itis not a case 
where the prosecution was withholding the victim girl with an oblique 
motive. The fact is thet she could not be produced and it would be 
unsafe to make any speculation as to what she might have said had she 
been examined. We have to go by the evidence on record to see if there 
was any inducement at all to the girl. The mother (P. W. 1) in her 
evidence has stated that some time in the month of Ashar about 5 years 
ago the appellant told her that he would keep Arati in a house and in 


c 
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return she would receive remuneration month by month. Thereafter 
accused took away Arati and another named Jhuna (P. W. 6). She 
did not, however, get any information about Arati thereafter and on 
being confronted the appellant told her that Arati was happy and well 
and that she might not return. Itis also her evidence that some time 
after the accused took away Arati and Jhuna, Jhuna returnd and 
reported something to the witness, What Jhuna stited, however, could 
not be available to the prosecution because Jhuna though examined was 
declared hostile and therefore anything allegedly said by Jhuna would 
not be strictly available for any useful purpose. It is also her evidence, 
“I would not have allowed my daughter to go away with Bachu unless 
he had promised a work for her". Іп cross-examination she has further 
conceded that there was no witness present when the accused promised 
to secure a job for Arati nor was there any witness when the accused 
told her in the month of Aswin that Arati was living happily elsewhere. 
On the question of inducement the only other evidence is that of P. W. 4, 
the maternal uncle of Arati. He says that the accused told Arati that 
he would secure a good job for her and keep her at some place and 
thereafter the accused took away Arati with the permission of the witness 
and of P. W. 1. Therefore the evidence of P. W.4 indicates as if the 
proposal was to Arati and that he was then present but the evidence of 
P. W. 1 does not support the evidence. In view of the conflict in the 
evidence between/P. Ws. 1 and 4, it is difficult to say that there was any 
inducement to the girl herself although we are satisfied that the mother 
and.the maternal uncle gave their consent on a certain representation 
made by the accused to them that a good job would be secured for the 
girl. This may amount to some other offence under the Penal Code 
but cannot be construed as an inducement to the minor girl Conse- 
quently are unable to hold on the evidence as it is that the charge under 
section 366A-has been established. 


7. As regards the charge under section 372 of the Indian Penal 
Code, in our view. there is adequate evidence section 372 is in the 
"following terms :— 


ә 


“372. Whoever sells, lets to hire, or otherwise disposes of any 
person under the age of eighteen years with intent that such person 
shall at any age be employed or used for the purpose of prostitution 
or illicit intercourse with any person or for any unlawful and 
immoral purpose, or knowing it to be likely that such person will at 
any age be employed or used for any such purpose, shall be punished 
with imprisonment of either description for a term which may extend 
to ten years, and shall also be liable to fine.” 
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8. The positive case for the prosecution is that the victim girl 
Arati was sold and the charge also enumerates the person to whom 
she was sold viz., on Surja Prosad alias Singh of Dariyapur, P S. 
Bhagabanpur, Dist. Saharanpur with the intent that Arati would be used 
for purpose of illicit intercourse. 


9. On this point P. W. 1’s evidence is that Arati did not return 
home at all and latter she got some information from P..W 6 as also 
from one Bibi of Evasble meaning thereby P. W. 15 that Arati was living 
at Delhi. P. W. 2, Bhusan Majhiisa resident of the village to whom 
Р W. 1 narrated the incident. This witness says that he made certain 
enquiries from Jhuna and also interrogated the accused. The accused 
confessed to him that he had given Arati over toa place near Delhi 
in cross-examination it was not'suggested that the accused had not made 
any such confession to the witness. P. W. 3 likewise says that after 
hearing from Jhuna he interrogated the accused who made a similar 
confession to him. It was only suggested that the witness had some 
dispute with the accused and that he was disposing falsely. It was 
specifically suggested that the accused had not made any such confession 
to him. 


10. P. W. 5, Sk Raoshan is a resident of Naraghat within P. S. 
Nandigram. His evidence in short is that he saw the accused in the 
company of Jhuna and ancther girl named, Arati. They were going by 
train to a place near Hardwar. It is also his evidence that he found 
these t vo girls at village Dariyapur and subsequently came to learn from 
the accused thit Jhuna was pregnant and living in the house of a muslim 
and the other girl Arati whom the accused described as his sister-in-law 

` was living in the house of one Chamar named, Surya. He stayed at the 
place for about 15 days but did not visit the house of the muslim or the 
Chamar nor did he report the occurrence to the Police Station. 


11. P.W. 6.is Jhuna from the very start she appear to have 
turned hostile to the prosecution. She claims to be living with her husband 
and not to know the accused even al though it was taken that her state- 
ment before the I. O. under section 161, Criminal Procedure Code 
was different. This renders her evidence that she does not kncw 
the accused unreliable, In view of the enormous extent to which she 
denied having made statements to the I. O. and which statements 
were duly proved by the I O.to have been made, we consider P. W. 
6 to bea throughly untrustworthy witness. 


12. PW 7isa Judicial Magistrate who recorded the statement of 
Р. №. 5 under section 164, Criminal Procedure Code. P. W. 10 is 
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another Judicial Magistrate who recorded the statement of the victim 
girl Arati at Saharanpur. The girl not having been examined. The 
statement so recorded cannot be used in evidence as substantive evidence 
in the trial P. №. 11, P. W. 12, P. W. 13, P. W. 14, P. W. 17 and 
P. W. 21 are. Police C flicer who heid investigation at different stages. 
` Of the remaining witnesses more important are P. W. 15, and: 
P. W. 19, Kalma Bibi is a resident of village, Erasble. She is the {аду 
referred to by P. W. L in her eviderce. Тһе evidence of P. W. 15 is 
that her. daughter was given in marriage at Darijapur, that she want 
to Dariyapur and met Arati there who was staying in a house near the 
house of the daughter of the witness. What Arati stated to her шау. 
mot be good evidence for reasons already stated, but the fact that this 
witnéss saw Arati at Dariyapur stands well-established. It is also her 
evidence that on return home she informed P. W. 1 of the 
occurrence. P W. 19, Santu Singh is a writness in whose presence the 
police arrested the victim girl and Suraj from the house at Dariyapur. 
His evidence is “Suraj had purchased that girl at a price of Rs. 1,200/- 
Suraj then married the girl. Tungal Singh was also present at the time 
of arrest". In cross-examination he has stated that the purchase took 
place in his presence but he could not recollect if he told the police that 
Suraj had “purchased the girl. It was taken from P. "W. 21. “It is not. 
in the statement of Santuram Singh recorded by me that he was present 
when Suraj Singh purchased Arati Jana for Rs. 1,200/-.” 


13. In view of the statement of P. W. 21 as referred to above it was 
argued by Mr. Mukherjee on behalf of the appellant that the evidence 
of P.W. 19 as to the sale of the girl to Surya zould not be believed. 
Therefore, it was contended that there being no other witness to the sale, 
the most essential ingredient constituting an offence under section 372. 
"Indian Penal Code was not proved atall It may be mentioned here 
that P. W. 19, Santu and P. W. 20, Tungal are both residents of village, 
Dariyapur and neighbours of Sury: Singh. It was in that capacity that 
they were picked up by P. W. 21 at the time of arrest of Arati and Surya 
Singh. They were really witnesses to tte arrest. Therefore, the omission, 
if any in the statement recorded by the pclice under section 161, Cr. P. C. 
does not seem to us to be very material on the question whether there 
was the sale of the victim. girl or not. On that question the positive 
evidence of P. W. 19 is that Surya purchased the girl in his presence 
and that then he married the girl. In chief he stated that the purchase 
price wis Rs. 1,200/-. "The omission in the form in which it has been 
faken may at best indicate a- contradiction as to the amount of sale 
price but not the factum of sale itself. Therefore, we are unable to agree 
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with Mr, Mukherjee that the evidence of P. W. 19 should be disearded 
m view of the omission referred to above. 


14. From the evidence of P. Ws. 1 and 4 it is clear that the accused 
taking advantage of the distressed condition of P. W. | took away the 
girl on am assurance of securing a job for her and on further assurance 
that she would be making regular monthly remittances of P. W. 1. It 
further appeirs from the evidence of P. Ws.2 and 3 that when the girl did 
neither send the money nor send any intimation as to her whereabouts, 
‘the aceused on being confronted confessed having left her at a place near 
Deihi, P. W. 15 had seen the girl at that place namely, Dariyapur P. W. 
21 recovered the girl from the house of one Surya Singh of Dariyapur 
m presence of P. W. 19. In the context of these facts let us now see whe- 
ther the offence contemplated by section 372 has been established or not. 
The essential ingredients of the section аге: - 


1) Selling or letting to hire, or other disposal of a person- 
2) Such person should be under the age of 18 years. 


3) Selling, letting to hire or other disposal must be with intent 
or knowledge of likelihood that the person shall at any age be 
employed or used for the purpose of prostitution or iliicit 
intercourse with any person or any unlawful and immoral 
purpose. 


15. In view of the specific charge framed against the appellant we 
Deed not consider the question of letting to hire ог other form of 
disposal nor should we go into the question whether it was for the 
purpose of prostitution or any unlawful and immoral purpose. 
The specific charge is of selling the victim girl Arati with the 
intent that she could be used for illicit intercourse with a named 
person namely, Surya of Dariyapur. We have already found that 
the girl was below the age of 18 years. We have further found 
ihat she was sold to Surya Prosad. What remains to be found is 
the intent, namely, whether the sale was with intent, or knowledge that 
she shall be used for illicit intercourse. Having considered the facts 
antecedent, namely the taking away of a minor girl from the custody of 
lawful guardian on false pretences to a far off place in the District of 
Saharanpur, We may safely hold that the intention of the accused was 
{аг from benevolent. It was not out of sense of philanthrophy that he 
took all the pains and incurred all the expenses of taking the minor girl 
from a remote village in the District of Midnapore to a village in Uttar 
Pradesh. Presumably he had contacts there even though there is no direct 


. 
РА 
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evidence on the point. Therefore, we can safely hold on the facts found 
what the intention of the accused: could be when he took- her away. 
Intention being a matter relating to the state of mind direct and positive 
€vidence can hardly be expected. The intention has to be gathered from 
the attending facts and circumstances of the case. In the present case 
we have already indicated that the accused took away the girl on false 
pretence to a very distant place and we are unable to presume that he 
did all this for nothing. Read in that context, the evidence of P. W. 19 
that the gir] was sold to Surya becomes quite plausible and we find no 
reason to discard such evidence. We have already stated that the victim 
girl after recovery was clinically examined by two Doctors once at Roorki 
and again at Tamluk. She was fcund pregnant. Obviously she had 
sexual intercourse which resulted in the conception. Therefore, we find 
that the accused sold a girl below the age of 18 years with intention that 
she might be employed or used for illicit intercourse with- Surya Prosad. 


16. Mrs Moitra appearing on behalf of the State while conceding 
that the evidence was insufficient to prove inducement to the girl within 
the meaning of section 366A of the Code, posed a question whether in 
view of Explanation (II) to section 372 the accused could be found 
guilty under section 372 at all or not. She argued that in view of the 
explanation, illicit intercourse means sexual intercourse between persons 
not united by marriage or any union or tie, which, though not 
amounting to a marriage, is recognised by the personal law or custom 

, of the community to which they belong, and since there is evidence that 
Surya married the victim girl, the intercourse between them was not 
ilicit intercourse within the meaning of the substantive part of 
section 372, Indian Penal Code and hence Mrs Moitra suggested that in 
thé facts of the case it could not perhaps be said that the sale, if any, 
was with the particular intent referred to in the charge. We are unable 
to agree with the point thus raised by Mrs Moitra. We are of the view 
that a subsequent marriage between a victim girl and the purchaser will 
not relieve the scller of his liability if the initial intention was not to 
give the girl in marriage to the buyer. If the initial intention was 
otherwise and culpable in nature the subsequent conduct of. the buyer 
would not relieve him of his liability. What the section intends is to 
punish the particular intent with which the sale is effected. The object 
of the explanation is not to exonerate a person who, but for subsequent 
events, would otherwise come clearly within the meaning and mischief of 
the section. Therefore, the mere fact that the sexual intercourse 
subsequent to the marriage was not illicit, it does not necessarily follow 
that the initial intent of the seller namely the accused was bona fide. 


228 San'osh Santra v. -S fe [1983 (2) СҮЗ 


Had he really intended to sell the girl to a person on the understanding 
that the buyer would marry the. girl the matter might have been different. 
But the positive case for the prosecution is that the aceused took away 
the girl on an entirely different pretext and then made her over to Surya 
obviously for money Such being the position, we do not think that 
Explanation (15) has any application in this case. The offence is complete 
es soon as the sale of the girl is made with the particular intent oF 
knowledge-tbat she would be used for the purpose of illicit intercourse. 
We find, therefore, that the case against the appellant on the charge 
under section 372, Indian Penal Code has been sufficiently established. 


17. The learned Judge in the Court below found the accused guilty 
on both the charges and convicted him to suffer imprisonment for 7 years 
on the charge under section 366A, Indian Penal Code. No separate sen- 
tence however was passed under section 372, Indian Pera Code even 
though the accused was fovnd guilty thereunder. We treat the sentence as 
a ecmposite sentence passed under scetions 366A and 372, Indian Penal 
Code. Even though we have found the accused not guilty of the charge 
uner section 366A, Indian Penal Code and since we are upholding the 
conviction on the other charge under section 372, Indian Penal Code the 

- sentence of 7 years rigorous imprisonment passed by the learned Judge im 
thi Court below in a composite fashion is affrmed. Mr. Mukherjee om 
behalf of the appellant made a submission for reduction .of the sentence. 
Considering the nature of the offence we do not that this is a fit case 
where a lesser sentence would meet the ends of justice. The offence of 
» hich the accused had been found guilty, namely, the offence of trading 
in flesh and trafficking i in women is not merely an offence against any 
particular individual, it is am offence against public morality and the 
society at large. Viewed in that context, we think that an offenders of 
this class should be deterrently dealt with and there is no question af 
reduction of sentence in the present case. | 


The appeal accordingly fails and is dismissed. 
Ciaudhuri, J. : 1 agree. 
S. P. T. 
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( ADMIRALTY JURISDICTION ] 
Before Mr. Justice Dipak Kumar Sen 
Decision: March 30, 1983 


E. C. Bose & Со. PrivateLtd. —^ — — — Plaintiff 
í Versus 


Owners and Parties interested in the 
vessel M. У. “Banglar Swapna” & Amr, ...... Defendants* 


Admiralty—Suit in rem—Arrest of *sistership"—1f permissible— 
Colonial Courts of Admiralty Act, 1890. 


! The plaintiff instituted a suit in rem in the Admiralty Jurisdiction 
against M. V. “Banglar Swapna” and her owners viz., Bangladesh 
Shipping Corporation alleging that the plaintiff had rendered salvage 
services to another vessel of the owners viz., M. V. “Banglar Maitri” in 
the Port of Calcutta and claiming a decree for the value of such salvage 
services, for arrest of the vessel “Banglar Swapna” then lying in the Port 
of Calcutta, the sale of the arrested. vessel and payment of the decretal 
sum out of the sale proceeds, “Banglar Swapna” was arrested under an 
order of Court and was released on furnishing security for plaintiff's 
claim. 


Thereafter, the defendants applied to Court for setting aside the 
order of arrest. The defendants contended that in an admiralty suit in 
rem the Court had no jurisdiction to order the arrest of any ship other 
than the ship in respect of which the plaintiff's cause of action had arisen. 
On behalf of the plaintiff it was contended on the other hand that the 
Admiralty Court had jurisdiction to order the arrest of any ship of a ship 
owner as security for plaintiff's claim. 


HELD: The Admiralty Jurisdiction of the High Court did not extend 
beyond the limits of the Admiralty Jurisdiction of the High Court in England 
as it stood in 1890 and under the Colonial Courts of Admiralty Act, 1890, 
the Court had to exercise its jurisdiction in Admiralty in the same manner 
as the High Court in England, long before 1890 the ancient jurisdiction of 
English Admiralty Courts to arrest any property of a defendant ship-owner 

„even though it was not the res, in respect of which the cause had arisen had 
become obsolete and come to an end. That being so, the High Court Lad 
no power in its Admiralty Jurisdiction to arrest a **sistership" and the order 
for arrest should be set aside. | 


Cases referred to :— 
(1) Heinrish Bjorn, 5 Asp. Maritime Cases 391 
(2) Md. Saleh Behbeharia & Co. v. Broja Trader, 1981(2) CLJ 129 


E * Admiralty Suit No. 10 of 1982. -- 
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(3) The Dictator, 1891-94 AER 360 
(4) The Beides, 1935 AER 760 
(5) The Banco, 1971(1) AER 524 


Jahar Chandra Goho EE LNR for Plaintiff 
Ajit Roy Mukherji and Jayanta Mitra for Defendants 


The judgment of the Court was as follows :— 


E. C. Bose & Company Private Limited, the plaintiff, has instituted 
this suitin the Admiralty Jurisdiction of this Court by way of an action 
in rem against the vessel “Banglar Swapna” claiming, inter alia,— 


a) a decree for Rs. 10,90,756.62 being for salvage rendered by 
the plaintiff against the owners and parties interested in M. V. “Banglar 
Maitri” ; 

. b) a declaration that the plaintiff has lien, both maritime and 
contractual, extending over the vessel M. V. “Banglar Swapna" or any 
other vessel owned and administered by the owners and parties interested. 
in M. V. “Banglar Maitri”; ` 


c) arrest of the vessel M. V. “Banglar Swapna” lyirg berthed 
at No. 1, K. P. D. at the Port of Calcutta ; 


d) sale of the vessel M. V. “Banglar Swapna” with her tackle, 
apparel and furniture. 


2. The pleintiff’s case іп this suit is, inter alia, that on the 
invitation and at the instance of Bangladesh Shipping Corporation, the 
defendant No. 2, as the owner and party interested in the vessel M. V. 
“Banglar Maitri” and being engaged by the latter on stipulated terms 
and conditions, the plaintiff agreed to and rendered salvage services to 
the vessel M. V. ‘‘Banglar Maitri'' and its cargo when the vessel б 
fire while in the port of Calcutta. 


3. By reason of such salvage services rendered the vessel M. V. 
“Banglar Maitri? and her cargo were saved from sustaining further 
damages and possible total loss. 


4. The plaintiff contends that having salvaged the said cargo it 
has a maritime lien over and in respect of the same and that such 
maritime his extends over and in respect of the vessel M. V. “Banglar 
Maitri? and her accessories and the plaintiff is entitled to proceed for 
recovery of its dues and enforcement of its maritime lien by the arrest 
of all property of the defendant No. 2 within the said jurisdiction. 


5. M. V. “Banglar Swapna”, a vessel owned and administered by 
the defendant No. 2 and lying berthed at the Port of Calcutta was a 
chattel within the jurisdiction of the Court when this suit was instituted 


4 
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and thus was liable to be proceeded against by the plaintiff for enforce- 
ment of the plaintiff's maritime lien and recovery of the plaintiff's dues. 
It is alleged that after the salvage, the said vessel ‘‘Banglar Maitri’ has 
been kept outside the jurisciction of this Court, to prevent the plaintiff 
from proceeding against her. ` 


6. After the institution of this suit on or about the 28th June, 1982, 
on the application of the plaintiff, the vessel **Banglar Swapna" lying in 
the port of Calcutta was arrested by the Marshal of this Court subject 
to further orders and on condition that upon furnishing security to the 
extent of Rs. 10,00,000/- the vessel should be released. 


7. Onthe Ist July, 1982, upon, the defendant No. 2 giving an 
undertaking through the Director of Oceanic Shipping Company Ltd. 
the local agent of the defendant No. 2, to furnish а bank guarantee of 
Rs, 11,00,000/- valid for three months in favour ofthe Advocate-on- 
record of the plaintiff within sevea days and upon further undertaking 
by the local agent to leave а balance of Rs. 11,00,000/- in its account 
with Grindlays Bank Ltd, the said vessel was released. 

8. On a notice dated the 29th November, 1982, the defendant 
No. 2 has applied for the following orders :— 


a) The orders dated the 28th June and the 15th July, 1982 be 
set aside or recalled or withdrawn ; 


` (b) The defendant No. 2 or the Director of the Oceanic 
Shipping Agency Private Limited be discharged from their undertaking 
as recorded in the said order dated the Ist July, 1982 ; 
c) The Bank guarantee given by the petitioner through Sonali 
Bank of 15, Park Street, Calcutta in favour of Mr. S. K. Dhar, Solicitor 
and Advocate-on-record for the plaintiff be released or cancelled. 


. 9. The defendant No. 2 contends, inter alia, that the work 
entrusted to and carried out by the plaintiff was not salvage service 
either to the vessel M. V. “Banglar Maitri’ or to her cargo. It is 
alleged that neither the cargo nor the vessel was in real danger when 
the discharge and removal of the cargo was taken up. It is alleged that 
plaintiff had been appointed the stevedore and had been acting as such 
in respect of the said vessel M. V. “Banglar Maitri” prior to the fire. 


10, The defendant No. 2 contends that the claim of the plaintiff 
in this suit goes beyond its dues under the said agreement of October, 
1979 which would cover only charges on account of stevedoring and 
transportation. The plaintiff has made further claims in this suit on 
account of alleged detention of a mobile crane and generator on board 
the vessel “Banglar Maitri?” and also for alleged detention of lorries 
used in transporting the cargo, which are disputed. 
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11. The defendant No. 2 contends further that the Admiralty 
Jurisdiction of this Court in respect of claims for salvage service rendered 
to a vesse! can be invoked by action in rem only against the vessel to 
which the salvage service is rendered and not against other vessel and 
therefore this Court had no jurisdiction to arrest the vessel M. V. 
“Banglar Swapna" for salvage services allegedly rendered to M. V. 
“Banglar Maitri.” 


12. It is also contended that this suit, instituted without- the 
consent of the Central Government, is not maintainable against the 
defendant No, 2 which is a foreign State within the meaning of section 86 
of the Code of Civil Procedure. 


13. The defendant No. 2, it is contended, is entitled to be released 
from the obligation to continue the guarantee, 


14. Sakti Sadban Bose, a Director of the plaintiff, has affirmed 
an affidavit on the 25th January, 1983 which has been filed in opposition 
to the petition. The contentions of the defendant No. 2 have been 
disputed in this affidavit. | 


15. Learned Counsel for the defendant No.2 submitted at the 
hearing that sufficient evidence was not available to contend in this 
application that {Ре defendant No. 2 was an organ of a foreign 
State and as such entitled to the protection of section 86 of the Code of 
Civil Procedure and that the defendant No. 2 should be given leave to 
agitate this point later in the proceeding. 


16. Learned Counsel next submitted that the Admiralty 
jurisdiction of the High Courts in India was limited and extended only 
to the claims which fell within the Admuralty Jurisdiction of the High 
Courts in England in 1890. This limitation arose fromthe Colonial 
Courts of Admiralty Act, 1890, section 2(2) whereof provides as follows : 


“The jurisdiction of a Colonial Court of Admiralty shall subject 
to the provisions of this Act, be over the like places, persons, matters 
and things as the Admiralty Jurisdiction of the High -Court in 
England, whether existing by virtue of any statute or otherwise and 
the Colonial Court of Admiralty may exercise such jurisdiction in 
like manner and to as full an extent as the High Court in - England 
and shall have the same regard as that Court to international law and 
the Comity of Nations”. 


: t 
17. Under section 2 of the Colonial Courts of -Admiralty (India) 
Act, 1891, the High Court of Judicature at Fort Wiliam in Bengal was 
declared to be a Colonial Court of Admiralty. 
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18. Learned Counsel submitted that the said statutes not only 
defined the jurisdiction of a Colonial Court of Admiralty but also 
prescribed that such jurisdiction would be exercised in the same manner 
as the Admiralty Court of England. 


. 19. Under the Admiralty jurisdiction of the English Courts as 
exercised originally both the person and properties of the defendant, if 
within the jurisdiction, could be arrested. The goods subject ` to arrest 
could include other vessels of the defendant unconnected with the cause 
of action. 


20. Exercise of jurisdiction in such manner however became 
obsolute before the beginning of the 19th Century. Much later, under 
the Administration of Justice Act, 1956 a claimant in England has 
been given the right to Invoke the Admiralty Jurisdiction of the English 
Courts for an action in rem against а *sistership", This English Statute 
passed subsequent to 1890 could not touch or affect the Admiralty 
Jurisdiction of the Indian Courts in any manner. 


21.. Learned Counsel for the plaintiff contended on the other 
hand that the jurisdiction of this Court as a Court of Admiralty was 
prescribed by Clause 26 of the Charter of 1774 as в also by Colonial 
Courts of Admiralty Act, 1890. 


н 22... The entire cause of action of the plaintiff in this suit, it was 
submitted, was based on an observation of Fry, LJ in (1) Heinrich Bjorn,. 
reported in 5 Asp. MC 391. This decision .has been considered 
hereafter. 


` 23. Though later, the Courts in England decided not to follow 
the principles laid down in Heinrich Bjorn, the Parliament in England 
within two decades felt it necessary to reintroduce the same principles 
by a statutory enactment i.e, the Administration of Justice Act, 1956. 


24. Learned. Counsel submitted that the jurisdiction conferred 
on the Indian Courts, the same as that of the English Courts in 1890, 
was sufficiently elastic and the Courts in India in any event should 
extend such jurisdiction in view of modern maritime requirements. 


25. The following decisions were cited at the Bar : 
(a) In the case of (2) Mohamed Saleh Behbehari & Co. v. Broja 
Trader, reported in 1981 (2) CLJ 129. Here the plaintiff sought to arrest 
a vessel for its claim on account of loss and.damage suffered by breach 
of a charter-party agreement. The vessel had changed hands in the mean- 
time and the claim of the plaintiff was contested by the new owner. It was 
hold that the claim of the TE could not be pursued in the Admiralty 
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Jurisdiction of this Court and that primo facie, tke suit was not maintain- 
able in the said jurisdiction. Ft was observed as follows :— 


“By the operation of the Colonial Courts of Admiralty Act, 1890 
and the Colonial Courts of Admiralty (India) Act, 1891 the Admiralty 
Jurisdietion of this Court was for the last time finally determined. 
Such jurisdiction, in my view, has stood frezen as at that stage and 
continued to remain in stasis right up to the present. It is for this 
reason that from time to time our Court were constrained to observe 
that legistation had become necessary to extend or modify such 
jurisdiction in the light of subsequent experience of other countries 
including England". 


(b) In the case of Heinrich Bjorn (supra) this decision was cited 
for the following observation of Fry, L.J. 


“But how and in what manner was the new jurisdiction thus given 
Ло the Admirality Court by the Statute of 1840 to be exercised 7 The 
answer is, that it must be exercised in the manner familiar to the 
Court of Admiralty and to all Courts regulated by the Civil law, either 
by an arrest of the person of the defendant if within the realm, or 
by the arrest of all personal property of the defendant within the realm 
whether the ship in question or any oiher chattel, or by proceedings 
against the real property of tbe defendant within the realm”. 


“The arrest of a vessel under the Statute is only. one of several 
possible alternative proceedings ad fundandam jurisdictions. It 
creates no right in the ship or against the ship at any time before the 
arrest ; it has no.refation back to any earlier period,. it is available 
only against the property of the person who owes the debit for 
necessaries, end the arrest need nct be of the ship in question, but 
may be of any prooerty of the defendant within the realm". 


(c) In the case of (3) The Dictator, reported in 1891-1894 AER. 

(repeint) 360 — Thiswas an action ia rem for salvage where the original 
claim on the writ was allowed to be amended after the amount of salvage 
was determined The question arose whether in an action inrem there 
could be execution for a greater amount than that originally claimed. 
Jeune J. in his judgment traced the history of the Admiralty jurisdiction 
in England and observed as follows :— 


"When actions beginning by arrest of the person became 
Obsolete in the last century, as Dr. Loushington, in The Clara 
says they did, the last being in 1780, and the arrest of the property 
other than the.res to compel appearance, which must always have 
been unusual, became obsolate also, the result was that the only action 
beginning by arrest at’ all was one begianing by arrest of the res, 
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though in theory arrest of the person would still seem permissible 
(per Fry, L.J. in the Henrich Bjorn). On the other hand, arrest of 
prcperty over which a lien could be enforced became more common 
as the idea of a pre-existing maritime lien developed, and arrest of 
property, in order to arrest for the creditor that legal nexus over the 
proprietory interest of his debtor as from the date of the attachment 
of which Lord Watson speaks in the Heinrich Bjorn grew up. The 
result, was that arrest became the distinctive feature of the action 
in rem, such arrest having primarily for its object the satisfaction of 
the creditor out of the property seized." 


(d) In the case of (4) The Beldes, reported in 1935 AER (reprint) 
760. Here, an action in rem in Admiralty Jurisdiction was initiated against 
the vessel Beldes їп а County Court for recovery. of the amount of an award 
in respect of freight. Under a charter-party which related not to *Beldes' 
but the vessel ‘Belfry’ also belonging to the cefendant. The defendant 
did not appear and judgment was entered against them by default. The 
mortgagees of the vessel ‘Beldes’ intervened. The question arose whether 
the plaintiff's action in rem against Beldes was maintainable. Following 
the dictum of Fry, L.J. in the Heinrich Bjorn (supra) the County Court 
decided in favour of the plaintiff. On an appeal it was held, inter alia, 
that the dictum of Fry, L.J. in Heinrich Bjorn was an obiter, not binding 
and, in any event, erroneous. It was further held that the procedure 
іп гет did not permit the arrest of a ship or other property of the 
defendant unconnected with the cause of action, The following 
observations in the judgment of Sir Boyd Merriman were relied on : 


"It is admitted that the industry of counsel has not resulted in 
finding a- single instance in which, either between the passing of the 
Act of 1840 and the decision in The Hetnrich Bjorn, 1885 or from then 
until the present time, property, other than that directly connected 
with the cause of action, has been arrested as the resin an Admiralty 
action”. 


“In the passage quoted above from the Introduction to the select 
pleas in Adminalty" Mr. Marsden speaks of the modern doctrine of 
arrest being founded on a maritime lien. This doctrine is clearly 
expressed in the opinion of the Privy Council, given by Sir John Jervis 
in the Boid Buccleugh where it is laid down that a maritime lien is the 
foundation of the proceeding in rem, a process to make perfect a 
right inchoate from the moment the lien attaches ; and while it must 
be admitted that where such a lien exists a proceeding in rem may 
be had, it will be found to be equally true that in all cases where a 
proceeding in rem is the proper course, there a maritime lien exists, 
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which gives a privilege or claim upon the thing, to be carried into 
effect by legal process. “This view as to the coincidenses of the 
maritime lien and the action in rem was expressly disapproved in the 
House of Lords in the Heinrich Bjorn. But the very fact that in 1851 
it should be possible for the Privy Council to lay down that the action 
in rem was exactly co-extensive with the maritime lien, which was said 
to its foundation, shows that no one then contemplated that an action 
in rem could be founded on the arrest of the property of the defendant 
owner unconnected with the circumstances giving rise to the lien." 


The following observations in the judgment of Scott, L.J. were also 
relied on : { 


“In many continental systems of law and procedure (e.g., in 
Germany, Sweeden, Belgium, and to a certain extent in France) there 
is a right of arrest for founding jurisdiction and obtaining bail im 
respect of any ship or other property of a defendant, although wholly 
unconnected with the cause of action sued on. Butin England I 
have never heard of such an arrest and I do not believe any 
attempt has ever been made here to exercise such a right in 
practice within the memory of any living practitioner in the 
Admiralty Court until the plaintiffs in the present action made it. 
In my view, there is no such right in English law to-day.” 


Counsel for the plaintiffs naturally relied strongly upon the 
expression of opinion in the Court of Appeal in the Heinrich Bjorn, 
. which appears in the judgment of the Court and delivered by Fry, 
L.J. Thelearned Lord justice there said in regard to the procedure 
dn rem : . 


“The arrest need not be of the ship in question, but may be of 
any property of the defendant within the realm”. 


“That observations was however, purely obiter. Apart from an 
unfounded contention of a bottomry bond, which the court rejected, 
the only question of law relevant to the decision of the case whethera 

* maritime lien attaches in English law to a valid elaim for necessaries. 
. That was necessarily the sole issue in that cise, since the ship for 
which the necessaries had been supplied had passed by sale from 
the ownership of the ship owner for whom the necessaries had been 
supplied to that of new owners who had nothing to do with the 
voyage when the necessaries were supplied. If there was a maritime 
lien the new owners took subject to the lien; if there was no 
maritime lien their ship was free and the plaintiff had no right to 
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arrest it іп their hands. The opinion of the Court in the Heinrich 
Bjorn is entitled to great respect ; but it is not binding on us, and in 
my view the dictum is erroneous". 


“Му reasons are as follows : There is little doubt that histori- 
cally the jurisdiction of Admiralty Court was originally exercised by 
employing either of two methods of procedure for bring the defendant 
before the Court (i) The arrest of his person; (ii) the seizure of 
his goods". 


“But it seems to Бе equally clear that both methods had 
fallen into disuse before the beginning of the nineteenth Century, 
probably as a result of the incessant war of jurisdiction waged by 
the Common Law courts on the Admiralty Court in the sixteenth and 
seventeenth centuries. 


+++, eee we 


“The complete absence of any reported case in the last 100 years, 
in which the present attempt to arrest a ship or properly unconnected 
with the cause of action has ever been made -before, is, indeed, of 
itself almost conclusive that the procedure in rem was not regarded 
in the Admiralty Court as extending to such other ships or property, 
and from this fact, too, I drew the inference that it had ceased to be 

` permissible." 


(e) In the case of,, (5) The Banco, reported in 1971(1) AER 524. 
The decision was cited for the following observations of Lord 
Denning, M. R. 


“This case requires us to enquire into the jtrisdiction of the 
Court of Admiralty. Long years ago, in the seventeenth eighteenth 
centuries, the ordinary mode of commencing a suit in Admiralty was 
by arrest. Not only could be offending ship be arrested, but the 
other ships of the defendant could be arrested also, any other goods 
that belonged to him, so long as they were within the jurisdiction. 
The object was to make the defendant put up bail or provide a fund 
for securing compliance with the judgment, if and when it was 
obtained against him. 


In this respect the Court of Admiralty in those days exercised a 
jurisdiction which obtained in foreign countries too, and still prevails 
in many of them today. 


The courts of Common Law were, however, jealous of the 
jurisdiction of the old Court of Admiralty and issued prohibitions 
against it. They succeeded in cutting down its jurisdiction a great 
deal. So much so that its jurisdiction in rem to ‘arrest the offending 
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ship itself. The right to arrest was contemminous with the maritime 
lien. Where there was no maritime lien, there was no right to arrest - 
the ship. A maritime lien, there was no right to arrest the ship. A 
maritime lien, of course, existed only in respect of the offending ship. 
It lay for such claims as salvage, wages and collision damages. The 
claimant had a right to arrest the offending ship for his 
claim, whenever he could get hold of her. Even if she had 
been sold to an innocent purchaser for value, still he could arrest 
her for any claim in respect of which, he hada maritime lien : see 
The Boid Buccleugh, Harmer v. Bell. Later on the right to arrest 
was extended beyond the extent of a maritime lien so as to cover 
necessaries : see The Heinrich Bjorn. But it only applied to arresting 
the ship itself for which the mecessaries were supplied. It did not 
apply to any other ship. Finally, in 1935, this Court held that the 
procedure in rem to arrest a ship only applies to the ship to which the 
cause of action relates. It does not apply to a ship or other property 
of the defendant unconnected with the cause of action: see The 
Beldes", 


26. The plaintiff does not dispute that the Admiralty Jurisdiction 
to be exercised by this Court is the same as that exercised by the Courts 
of Admiralty in England in 1890. "Therefore, the issue resolves to this, 
whether in 1890 the Courts in England exercising Admiralty jurisdiction 
would.allow an action in rem in respect of property of the defendant 
unconnected with the cause of the plaintiff. 


27. In. The Dictator's case (supra) where the judgment was delivered 
on. the 10th May, 1892, Jeune, J. laid down that arrest of property, other... 
than the res connected with the cause of action (which was always unusual) 
became obsolete in the last century i.e. the eighteenth century. It is also 
noted in The Beldes in 1935 that no case was reported in the last 100 
years where a ship or property unconnected. with the cause of action had 
been arrested in an Admiralty action. This position is confirmed in The 
Banco (supra). = 


28. Under the Colonial Courts of Admiralty (India) Act, 1891 the 
Jurisdiction in Admiralty was finally conferred on the Courts of India 
and the specific jurisdiction conferred was that of the English Courts in 
1891. It was further provided by the said statute that the exercise of the 
said jurisdiction would be in the same manner as exercised by the 
English Courts. 


29. The Admiralty Jurisdiction of the English Courts as prevailing 
in 1891 has been discussed in the decisions cited and it appears to be the 
consensus of opinion’ that in 1891 an English Court would not in the 
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exercise of its Admiralty Jurisdiction arrest any ‘rest? of the defendant 
unconnected with the plaintiff’s cause of action. 


. , 30. The Courts in India and in particular this Court, in my 
opinion, would exercise the same jurisdiction and would refrain from 
arresting a ship of the defendant where the cause of action arises in 
respect of another. 


31. Law in India, so far as Josie Jurisdiction is concerned 
might be awaiting extension in the light of the experience of and the law 
prevailing in other countries. But that objective cannot be usefully or 
effectively achieved by treading the paths of obscure and obsolete 
English practice. Modernisation of this important branch of Jaw has 
fo be achieved through proper legislation. 


32. For the reasons above the ingenious attempt of the plaintiff 
to extend the Admiralty Jurisdiction of this Court must fail. 


. 33. The application succeeds. There will be an order in terms of 
` prayer(b). „Costs in the cause. 


On the oral application made by the learned Advocate for the 
plaintiff, the operation of this order will be stayed for three weeks. 
P. R. 


[ CIVIL REVISIONAL JURISDICTION ] 


Before Mr. Justice Anil Kumar Sen and Mr. Justice 
Sachindra Nath Sanyal 


Decision: October 4, 1983 


Oriental Fire and General Insurance Co. Ltd. ...... Petitionef 
Versus 
Ashoke Ranjan Chakraborty & Ors. -..... Opposite Parties? 


Motor Vehicles Act, section 110—Rule 238, Motor Vehicles Act claim 
Tribunal Rules—An insurer can invoke Order 9, Rule 13, Civil Procedure 
Code to set aside an ex parte award and restoration of claim case. 


Motor Vehicles Act, section 110— Insurer has right to defend a claim 
case when. 

Code of Civil Procedure, Order 9, Rule 13, Civil Procedure Code— 
Insurer in a claim case can invoke if. 


*Civil Rule Ne. 474 of 1981. 
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| An ех parte award in Motor Vehicles Act claim case having deen 
made against the insurer who was impleaded as a party, the insurer 
moved an application for setting aside ex parte order to be rejected by 


the trial court on the view that Order 9, Rule 13, Civil Procedure Code, 


does not apply to Motor Vehicles Act claim case. 


HELD: (A) In view of Rule 238, Motor Vehicles Act claims 
Tribunal Rules (West Bengal) framed under section 110, Motor Vehicles 
Act, the petition is tenable. 


(B) Since in the event of collusion between the claimant and the 
insured injurer vehicle, the insurer has unqualified right to defend the 
Proceeding, and the award is also against the insurer, he has locus standi to 
invoke Order 9, Rule 13, Civil Procedure Code. 


Moloy Mohan Guha, . 1 1 «4 for Petitioner 
B. C. Mitter and Miss Aruna Mookerjee — ...... for Opposite Party Nò. 1 
Soumendra Nath Biswas aaa for Opposite Party No.3 - 


The fudgment of the Court was as follows :— 


Sen, J. : This іза revisional application at the instance of the 
Oriental Fire and General Insurance Company, one of the respondents 
in a Motor Accident Claims Case No. 306 of 1974 of the Tribunal at 
Alipore. The order impugned is one dated October 4, 1980 dismissing 
an application under Order 9, Rule 13 of the Code of Civil Procedure 
filed by the petitioner which was registered as Miscellaneous Case No. 13 
of 1980, - - 


2. The opposite party No. 1 instituted the said claim case against 
opposite party No. 2, owner of a taxi which ran him’ over and caused 
injury on May 16, 1974 resulting in the claim. In that proceeding the 
present petitioner was made a party respondent on an allegation that they 
were insurer. Thatclaim was allowed ex parte on December 17, 1979. 
In filing the application under Order 9, Rule 13, the present petitioner 
made outa case that they came to know of the said ex parte award on 
May 9, 1980 and as such filed tle said application on May 12, 1980. The 
application has been dismissed by the learned Judge presiding over the 
Tribunal not on merits but on the ground that an application under 
Order 9, Rule 13 of the instance of the petitioner is not maintainable in 
Jaw. That is the order now inpugned before us in the present revisional 
application which has been heard on contest by opposite party No. 1, 
at the outset it should be made clear that the provisions of Order 9, 
Rule 13 have been made applicable to proceedings before the claims 
Tribunal by virtue of Rule 238 of the Motor Accident Claims Tribunal 
Rules (West Bengal) framed in exercise of powers under section 110 of 
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the Motor Vehicles-Act. In that way it cimo be; uid that an applica- 
tion under Order 9, Rule 13 of the Code not being contemplated in law is 
not maintainable as such. The learned Judge presiding over the Tribunal 
has held the application to be not maintainable on the ground that the 
award, according to the learned Judge, is not against ће: petitioner. The 
learned Judge has taken the view that the award is really against opposite 
party No. 1, the owner of the taxi, the petitioner is made liable only as 
the insurer and henceit cannot be said that the award is against the 
petitioner. In that view the learned Judge has held that the petition or 
has no locus standi to make an application under Order 9, Rule 13 of the 
Code of Civil Procedure. On a careful consideration of the material 
provisions of the Motor Vehicles Act it appears to us that the view taken 
by the learned Judge is erroneous. Under section 96(2) of the Motor 
Vehicles Act іп order to make the insurer liable for payment of the 
amount to be awarded, notice of the proceeding has to be served on the 
insurer and the insurer ‘being given an opportunity to be added as a party 
is entitled to raise certain specific defences of his own. That apart under 
section 110C(2A) where there is collusion between the claimants.and the 
person against vhom the claim is made or whereas inthe present case 
the claimants fail to contest the claim the tribunal has to implead the 
at surer who may be made liable in respect of the claim and the insurer 
in that event would have unrestricted right to defend the proceeding and 
contest the claim on all grounds. In view of these provisions it cannot 
be said that the petitioner as insurer had no independent right of defence 
in the claim proceeding which they failed to put forward when the 
proceeding was decreed ex parte and which they can still put forward as 
and when the ex parte award is recalled and the claim proceeding is 
reopened if just and proper grounds ere made out for recalling such an 
ex parte award, Hence, it is necessary for the learned Judge to go into 
the merits of the petitioner’s case made in the application under Order 9, 
Rule 13 of the Code. He really refused to exercise his jurisdiction in this 
regard: when upon an erroneous view of the law he held that the 
application under Order 9, Rule 13 of the Code of Civil Procedure is not 
maintainable’ atthe instance of the petitioner. 

3. In the result, the revisiona] application succeeds on contest. 
The impugned order being set aside the application under Order 9, Rule 
13 of the Code is sent back for reconsideration on its merits and in 
accordance with law. А 

The Rule is made absolute. There will be no order as to costs. 

Sanyal, J.: І agree. P 

P. R. = te 
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[ ORDINARY ORIGINAL CIVIL JURISDICTION } 
Before Mr. Justice Pratibha Bonnerjea 
Decision: May 6, 1983 
Premier Road Carriers Ltd. í ...Petitioner 
Versus 

Indian Oil Corporation . ...Respondents? 

The Arbitration Act, section 5 & 34 previous petition for stay under 
section 34 when is rejected and it is observed issue like fraud and contamina- 
tion in mobil oil transported by carrier whose suit for recovery of ап amount 
for carrying the goods was being sought to be stayed by the owner of 
торі ой, the owner cannot thereafter refer the issue of contamination te 
arbitrator. If it docs, his authority is Hable to be revoked under section 5, 
Arbitration Act. 


Arbitration Act, section 5—Authority of arbitrator revocable when. : 


On the basis of two contracts for carriage of goods, I. O. C. 
entrusted a large quantity of mobil oil for transport by the Premier Road 
Transport whose bill was disputed by the I. O. C on the allegation of 
short delivery at destination and contamination in respect of some barrels 
of mobil oil. The I. О. C. claimed it has suffered damages, inter alia, to 
the extent cf Rs 11,81,346. 62 P. I. O. C. demanded the damages. The 
carrier filed a suit for recovery of the billed amount. Pressing into 
service a clause in the agreement, I. O. C, wanted to invoke section 34, 
Arbitration Act but without success upto Supreme Court. The I. О. C. 
then filed written statement claiming set off against short delivery only in 
the plea of contamimation was given up in the written statement. The 
claim for damages for contamination was referred to arbitration of one 
Mr. Ahuja by the 1. О. C. who took some steps in the arbitration 
proceedings whereon the carrier applied for revocation of the authority 
of the arbitrator under section 5 and also sought to invoke section 
33 and 35, Arbitration Act. 


It was contended that there being no allegation against the 
arbitrator the authority of the arbitrator cannot be reveked under 
section 5 of the Act. The allegation of non-existence of. agreement 
to invoke section 33, Arbitration Act stand replied by the fact that 
by mistake the date of sgreement was referred to as 22.781 but it 
should be really 22 7.80 а mistake later rectified by T О. С. section 
36 too is not invocable, the ie a of suit and that of the 
arbitration being totally different. 

HELD: In the proceeding for stay under section.34, Arbitration 
Act, the three Courts held that issue of contamination and fraud should 
be tried in public forum. So the issue of contamination should not be 

*Award Case No. 671 of 1982. 
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decided in the private forum namely the Arbitrator. Although allegation 

of fraud is not alleged by the I. O. C. still then the question incidentally may 

creep in the evidence. So, tké authority of the и should be revoked. 
Cases referred to :— 


Gopalan v. Commr. Н. R, & C. En. Madras, AIR 1966 S.C. 1936 
Abdul Kadir v. Madkab Prabhakar, AIR 1962 S.C. 406 
General Enterprises v. Jardine Handerson Ltd., AIR 1978 Cal 407 
Amar Chand v. Ambtka Jute Mill, AIR 1966 S.C. 1036 


\ The judgment of the Court was as follows :— 

In July, 1980, Indian Oil Corporation (hereinafter described to as 
*1.O.C? entered into two contracts with Premier Road Carriers (Hereinafter 
referred to as the Carrier) for carriage of mobil oil to different destina- 
tions and pursuant to the said contracts, I.O.C. entrusted to the carrier 
diverse quantities of mobil oil for transport. The carrier submitted its 
, bills but the correctness of the same were disputed by the L.O.C. It is 
the 1.O0.C's case that there were shortages in delivery of the goods and 
about 546 barrels of goods were contained during transit. It is 
alleged that on account of the aforesaid facts, the I.O.C. suffered damages 
tothe extent of Rs. 11,81, 364.62 besides other claims against the 
carrier, The carrier also demanded from the I.0:C. Rs. 4, 55, 868. 75 
by letter dated 22. 1. 80 through its solicitors on . account of transport 
charges. The carrier was also claiming escalation of rates. The LO.C. 
by letter dated:27. 2. 81 demanded payment of damages by the carrier. 
Thereafter the: carrier instituted. a suit against the I.O.C. in- this Court 
being Suit No. 204 of 1981 for recovery of Rs 6, 73,314. 97 under 
agreements dated 22. 7. 80, 25. 7. 80-and the standard agreemesit referred 
tò in the letter dated 22.2. 79 and for escalation of rates. The agree- 
ment between the parties contained arbitration clauses. Under the 
circumstances, the 1.0.C. took out an application under section 34 of the 
Arbitration Act being Matter.No. 806 of 1981 for stay of the Suit No. 
204 of 1981 on the ground that the disputes in suit were covered by the 
arbitration agreements and that thé main dispute to be decided in 
the suit was the issue of alleged contamination of 546 barréls of mobil 
oil during transit as would clearly appear from the.extracts set out below 
from the petition under Section 34 of the Arbitration Act: 

“The lubricating oils in not less than 546 barrels out of the said 
goods of the value of not lessthan Rs. 11, 81, 36482 was found 
to be contaminated during the transit- thereof and the petitioner 
suffered damages" (Vide para 4 of section3 4 application). 

: “By its letter dated 27th:February, 1981 written to the respondent 
by the petitioner's solicitor the petitioner intimated the respondent 
of its claim which until then could be ascertained to the extent of 
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only Rs.6,04,2211:52. in respect of contamination/adulteration 

during transit by the respondent and stated that the wrongful claim 

inthe said letter dated January 22, 1980 was being verified" (vide 
- para. 8 of section 34 application). 


2.- The only object of moving the Court under section 34 of the 
Arbitration Act was to have аі} {һе disputes including the dispute 
regarding contamination/adulieration of 546 barrels of goods tried 
by the Arbitrator. In the affidavit-in-opposition filed by the carrier in 
section 34 proceeding, the carrier denied and disputed the said allega- 
tions in the petition and wanted a trial in open Court on the ground 
that there was an insinuation оё таъа against the carrier by the I.O.C. 
The relevant pleading is set out below :— 


“The said alleged damages, if any, (which is disputed) still remain 
to be ascertained. ‚Ву alleging shortage and contamination of the 
goods the petitioner in effect alleges and/or insinuates fraud as against. 
the respondent warranting trial ia open Court. Tne respondent 
company desires that the said serious allegations should not be tried in 
a private forum and that too 20 the Chairman of the petitioner or 
his subordinate nominees.” 


3. The said stay Application was, disposed of on 11.6.88 
holding :— 


“The respondent carried certain quantities of Iwbricating oii 
under the.agreements between the parties. The petitioner alleges and 
the respondent denies that out of those goods certain quantities were 
contaminated during transit. The respondent’s further case is that 
at the instance of the petitioner, C. B. I. has started proceedings 
relating to the aforesaid allegations made against the respondent ang 
yet the petitioner has not denied it in its  affidavit-in-reply. 
Substantial questions of law are also involved in the suit as pointed 
out from the plaint by Mr. Gupta. 


In the premises, it is not a fit case for exercising" the court's 
discretion under section 34 of the Act. "This application is, therefore, 
dismissed." ` 


4. The I.O.C. preferred an appeal from this order of dismissal 
being Appeal No. 266 of 1981 which wax dismissed on 10. 12. 81. 


‚ 5. The 1.0.C. moved the Supreme Court and took out a Special 
Leave Petition No. 2022 of 1982 which also was dismissed on 11. 3. 82. 


6. Thereafter the I.0.C. filed its written statement in Suit No. 204 
of 1981 denying the carrier's allegations in the plaint amd claiming set 
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off for" shortages only. The I.O C.’s alleged claim for damages for 
contamination of 546 barrels of mobil oil was not mentioned in this 

written statement, This claim for damage for contamination was referred 
to arbitration by the I O.C. and thé Chairman of the LO.C. appointed 
оће: К. К. Ahuja as the.sole Arbitrator to adjudicate upon this dispute. 
This Ahuja by his notice dated 17:4. 82 directed the parties to filed 
their reipective pleadings and by his second notice dated 1. 6.82 extended 
the time for filing the pleadings. ` At this juncture t the present petition 
has been taken out by the carrier Under seetions 5, 33 and 35 of the 
Arbitration Act. 

7. The Counsel for the LO.C. submits that the present application 
is not maintainablé. There is no allegation against the Arbitrator, 
hence thé question of revocation of his authority does not arise, Section 
5 of Arbitration Act cannot be. invoked.” He further submits that the 
petitioner tried to take advantage of section 33 of the Arbitration Act by 
alleging that there was no argeement dated 22.7.81. In the affidavit- 
iü-opposition, paragraph 7, it has been clearly stated by the І.О.С. 
that by mistake contract was alleged to be dated 22.7.81 instead of 
22.7.80 in the pending reference. This mistake was corrected by the 
Arbitrator, Ahuja himself іл his notice dated 1.6.82 where the date of the 
agreement was clearly mentioned. A: copy of this notice was duly 
received by the petitioner and the same appears at page 79 of the petition. 

- The admitted -position is that (һе. contract was entered into on 22.7.80 
and not on 22.7.81: Hence, section 33 of the Arbitration Act has no 
application. Section 36 of the Arbitration Act cannot be invoked on the 
facts and circumstances of this case as the subject-matters of the suit and 
that of the arbitration are entirely different. This application is, therefore, 
liable to be dismissed with cost. The petitioner’s Counsel Mr. Gupta 
sübmits that under sections 5, 20 and 34 of the Arbitration Act, the Court 
has very wide discretion to allow or not to allow a reference to proceed. 
In this case, the L.O.C. by ‘alleging contamination and/or adulteration of 
goods during transit, clearly insinuated fraudulent conduct on the part of 
the carrier.” It is a settled Jaw that the charge of fraud should not be 
tried in a private forum. If thé question of fraud is involved in the issue, 
the arbitration proceeding can be stepped by the Court under section 5 
of the Act by revoking the authority of the Arbitrator or under section 
20 of the Act by refusing to filé the arbitration agreement or under 
aection 34.by refusing to stay the suit, The provisions of these three 
sections 5, 20 and 34 indicate that Court can stop the proceeding before 
reference Starts or during ihe pendency of the reference or when a suit 
_ is filed ‘at any OF every stage., In support of his contention he relies on 
(I) Gopalan v. Commr. H. В: & C. En. Madras AIR 1966 SC 1936, 
paragraphs 12 and 13 : | 
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“Paragraph 12. The difference between an application under 
section 5 of Arbitration Act and one under section 34 is a difference as 
to the point of time when the application is mide. If proceedings are 
commenced in Court, application is made under section 34, if 
proceedings have not been commenced in Court the application made 


under section 5. The object of both the sections is the same, namely, | 
to prevent arbitration.” 


“Paragraph 13. Тһе grounds on which leave to revoke may be 
given have been put under five heads : (1) Excess of refusal of jurisdic- 
tion by Arbifrator. (2) Misconduct of Arbitrator. (3) Pisqealiiacation 
of Arbitrator. (4) Charges of fraud and (5) Exceptional cases.’ 


8. He further sumits that if the reference is allowed to proceed, 
at the time of deciding this issue of contamination, the Arbitrator is 
bound to consider the conduct of the carrier. The question of fraud, 
although not raised by the I.0.C. directly is bound to come up indirectly 
through evidence durin g hearing. The pending reference, therefore, 
must be stopped. ‘He cites (2) Abdul Kadir v. Madhab Prabhakar, AIR 
1962 SC 406 and (3) | General Enterprises у. Jardine Handerson Ltd., AIR 
1978 Cal 407 in support of his submissions. He ‘invites my attention to the 
fact that in section 34 application filed by the I.O.C. this issue of contami- 
nation and/or adulteration was not allowed to be tried by the Arbitrator 
by the trial court, the Appeal Court and the Supreme Court. All these 
three Courts refused to stay the suit. These decisions are binding on the 
parties to this proceeding. In that view of the matter, the L.O.C. is not 
entitled to refer this issue for arbitration. The Counsel for the LO.C. 
submits that no question of fraud is involved in the reference. Before 
the arbitration, the І.О.С. has claimed the -value of 546 barrels of 
lubricating oil on the ground that the carrier has failed to deliver 546 
barrels of goods in same condition as they were received. There is no 
charge that the carrier contaminated the goods. In the arbitration 
proceeding it would not be necessary to decide who contaminated the 
said goods or how the goods in 546 barrels became contaminated. 
Under the circumstances, there is no reason why the arbitration should 
not be allowed to proceed particularly when parties themselves have 
agreed to have all the disputes decided by the ‘Arbitrator. This AE ' 
is m on the parties. 

‘It should be noted that in the stay petition the I.0.C.’s case was 
that aic main dispute between the parties was its claim for damage for 
contamination of goods during transit. Against this allegaticn the 
carrier submitted before the tnal court that there was an insinuation of 
fraud against them and as such that dispute should be thrashed out in 
open Court. By refusing to stay the suit, the trial court intended that 
this issue of contaminafion should be decided in a public forüm. The trial 
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court's decision was upheld in appeal and the Supreme Court allowed 
the Appeal Court's decision. to stand. It should be noted that before 
the Appeal Court, the І.О.С. had ‘contended that in deciding the issue 
of coritamination, the question of fraud would not arise just as has been 
done before me in £he present case. But tlie Appeal Court had rejected 
that contention on the ground that there was a possibility of the question 
of fraud coming up at the time of giving evidence as will clearly appear 
from the judgment delivered ia that matter. An extract of which is set 
out below : — 


“Tt was contended on behalf of the appellant (1.0. с. ) however, 
that it was not necessary for the appellant to- prove the fraud.. What 
was necessary for it was only to prove that the goods delivered were 
contaminated. And that would require to prove as to how this 
contamination tobk place and at whose custody this contamination 
happened. Therefore, if the learned Judge, in the facts of this case, 
has taken the view and'exercised his discretion on that ground that 
the charge of fraud was involved against the present respondent and 
as it wanted atrialin the public forum,.we cannof say that the 
discretion exercised by the learned Judge was improper or without 
any ground”. 7 


10. Iti is, therefore, quite clear that the question whether the issue 
of contamination and/or. adulteration of godds should be tried in a 
public forum or in à private forum has already been decided in 
section 34 application and all the three Courts have held in favour of 
the trial of. this issue in a public forum. In that view of the matter, in 
my opinion, it was extremely improper on the part оѓ the I.0.C. 
to refere the same dispute to arbitration and that also on the plea that 
the question of fraud would not arise at the trial knowing fully well 
that the same contention was raised by the LO.C. before the 
Appeal Court but it was rejected by the Court expressly In the 
written notes an argument submitted to me on behalf cf the LO.C. the 
probible issues to be raised before the Arbitrator, have been set out as 
follows : 


(i) That the goods were in proper “condition at the time of 
entrustment to the carrier for carriage. 


г (di) .. ‘That the goods were delivered i in defective condition or nof 
in the same condition as they were received. 


1t. Fhe two issues apparently look very innocent no doubt, but 
the defect in the goods cannot develope by magic. Damages to the 
goods either have been caused. deliberately by $he carrier or the same 
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could be due to some factors beyond tke control of the carrier. It is 
also to be noted that the whole object of this reference by the I.O.C. is to 
recover the value of the goods from the carrier. To achieve this end the 
LO.C. will have to establish before the Arbitrator that the carrier is 
responsible for contamination of goods, The carrier in its turn will try 
to avoid the alleged liability by adducing evidence that itis notso. In 
the premises, evidences are bound to be adduced hy both the Parnes on 
following points :— 


(1) What was the condition of 546 barrel of goods when’ the 
same were entrusted to the carrier fcr carriage, 


(2) Whether the LO.C. had taken good care to pack these 
barrels in a proper manner so as to prevent developing leaks and 
contamination of goods. 


(3) Whether 546 barrels were handled by the carrier reck]essly 
resulting in leaks in the barrels and contamination of goods. 


(4) Whether the alleged contamination was possible without any 
deliberate act on the part of the carrier. : 


(5) Whether alleged contamination can be the result of any 
outside factor beyond the control of the carrier. 


12. Once the trial starts, the evidence оп the above Dott cannot 
be shut out. There is every possibility that the question of fraud which is 
not present in the issue directly will creep into the scene indirectly 
through evidence. On this point I am completely in agreement with the 
Appeal Court's view in section 34 application. I have no doubt in my 
mind that although the allegation of fraud has not been expressly made 
by the IO.C. in the reference, the question of fraud is involved in the 
issue to be decided by the Arbitrator. In the case of (4) 4mar Chand v. 
Ambica Jute Mill, AIR 1966 SC 1036 it has been held that the 
Authority of the Arbitrator can be revoked with the leave of Court 
if the charge of fraud is involved or if the case is an exceptional 
one. I also hold that on account of the existing three decisions in 
section 34 application which are binding on the parties before me, the 
present case has taken an exceptional character. The issue concerned 
has been repeatedly held not to be tried by the Arbitrator. In that view 
of the matter, in my opinion, it is a fit case where leave should be granted 
to the petitioner to revoke the authority of the Arbitrator to stop the 
references and such leave is granted. 


The petitioner will be entitled to the cost of this application from 
the respondent. 


5. №. В. 
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{ ORIGINAL JURISDICTION ] 
Before Mr. Justice Dipak Kumar Sen 
| ` Decision: August 29, 1983 : 
Kansai Steamship Co. Ltd. ; р --.+ Petitioner 
M - | Versus ыле 
. "Union of India & Anz: i Respondents* 


cargo of Muriate of Potash. The charter party contained an arbitration 
clause providing for arbitration of all disputes arising under the charter. 
Cargo was shipped by a shipper other than the charterer and upon such 


` shipment a bill of lading was issued to the shipper by the ship-owners. 


The arbitration ‘clause in the charter party was not incorporated in the 


bill of lading. Subsequently, the bill of lading was endorsed to the 
Union of India by the shipper. à 


` The vessel arrived at the Port of Calcutta and discharged her cargo 
there. The Union of India and another thereafter instituted a suit 
against the ship-owners claiming damages for alleged short delivery of 
cargo. The defendant ship-owners denied short delivery and applied for 
stay of the suit under section 3 of the Foreign Awards (Recognition & 
Enforcement) Act, 1961 on .the strength of the arbitration clause in the 
-charter-party. The plaintiffs resisted and'contended that the suit could 
not be stayed inasmuch:as the contract of carriage was contained іп the 
‘bill of lading which was free from any arbitration clause. 


HELD : -Where under a charter-party a bill of lading is issued to a 
shipper other than the charterer and the shipper subsequently endorses the 
till of lading to the charterer then the charter-party becomes the governing 
contract as between the ship-owners ‘and the charterer and the bill of lading 

` becomes a mere receipt for the cargo. Accordingly, the arbitration clause 
in the charter-party was binding от the Union of India and as the dispute 
was covered by the arbitration clause, the suit should be stayed. 


Cases referred to :— 


(1): Brennan Corporation & Anr. у. The State Trading Corporation of 
India Ltd.; 1981(2) CLJ 185 E | 


* Matter No. 549 of 1983. | z 


e 
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(2) The Merak, (1965) 1 AER 230 

(3) The Annefield, (1971) 1 AER 394 

(4) President of India v. Metcalfe Shipping Co. Lid, (1969) 2 QB 123. 
(3) Rodocunachi Sons & Co. v; Milburne Bros., 6 Asp. МЄ 106 


The judgment of the Court was as follows : — 
` Under а contract ‘of eharter-party entered into by and betweer 
Kansai Steamship Company Ltd. of Japan and the Union’ of India om 
‘the 13th November, 1981, the sea going vessel M. *V. -Maresol" 
(heréinafter referred to as the said vessel) owned by Kansai Steamship 
Company Ltd. was chartered to the Union of India for carriage of am 
agreed quantity of Muriate of Potash (Trimmed) in bulk from the port 
of Vancouver, Canada to the ports of Haldia and Calcutta - іп the east 
coast of India or other ports in the west coast of India for agreed freight 
payable by the Union of India. The charter-party contained, inter alia, 
the following clauses :— 


"Clause 11. The ship-owners in ай matters arising under 
or affecting this contract (including matters before loading or 
aftér discharge) shall be entitled to the like privileges and rights and 
immunities as are contained in sections 2 and 5 of the Carriage of 
Goods Бу Sea Act, 1924, and in Article IV of the Schedule thereto 
(see back) as being agreed terms of. this contract. ‘Fhis charter-party 
shall be deemed to be a contract for the carriage, of goods by sea to 
which the said sections and the said Article apply.” 


“Clause 17. Any dispute arising under this charter shall be settled 
іб accordance with the provisions of the Arbitration Act, 1950 -ir 
London each party appointing an Arbitrator, and the two, Arbitrators. 
in the event of disagreement appointing an Umpire whose decisio» 
shall be final and binding upon both parties hereto. The Arbitrators. 
shall be commercial] men. 


2. A cargo of Muriate of Potash in bulk was loaded on the said vessel 
at Vancouver against Bill of Lading issued on behalf of the Master of the 
said’ vessel. It was recorded in the Bilt of Lading that the goods. would 

- be delivered in India to the order of the Ministry of Agriculture; Goverm- 
* ment of Indià and the party to be notified was the Minerals and Metals 
Trading Corporation of India Limited. The Bill of Lading also contained 
the following endorsement :— 


“АП terms, conditions and exceptions of charter-party currently im 
effecf shall be deemed to be incorporated in this Bill of Lading in the 
event of any conflict between any terms and conditions of the charter- 
party and this Bilk of Liding, terms and conditions of the charter- 
party will prevail". | 
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28. ‘The said vise Е at the port of Cuddalore in India on 
or about the 30th December, 1981 where a portion of the said cargo was 
discharged. The balance of the cargo was discharged at Cafcutta im 
.January,:]982. On or about the 7th January, 1983. the Ufdon of India 
and one Indian Potash Ltd. filed a suit against Kansai Steamship 
Company Limited in this Court being Admiralty Suit No. 2 of 1983 
claiming, . inter, alia, a decree for Rs 3,59,193. 61р. alleging that 301.138 
tonnes of.the said Cargo was delivered short by the said vessel and the 
Owners of the vessel as carriers failed and neglected to. -carry and deliver 
the cargo in terms.of the.coatract of carriage. 


"In the present application: made on a notice. dated the 5th May, 
1983, p Kansai Stedmship- Compány Limited prays that the said 
Admiralty Suit No. 2 of 1983 and all proceedings thereunder be stayed, 
The defendant contends that the disputes sought to be raised in. the suit 
have arisen,in respect of the contact contained in the said charter-party 
and are covered by the arbitration agreement contained therein: The 
Foreign. Awards (Recognition & Enforcement) Act, 1961, it is contended 
is applicable to the said arbitration agreement and, accordingly, the said 
suit ‘should ‚Бе stayed under the Provisions of section 3 of the said Act. 
It is contended in the alternative that the suit should be stayed under 
the Arbitration Act, 1940. 


` 16-16 alleged that the defendant at all material times and: 

- when ' ue Suit was filed, was ready and willing: to have'the disputes 

referred to arbitration and there is no reason: why the said disputes 

should not: be -adjudicated in arbitration as agreed. It is alleged that 

the defendant has not taken any steps in the said suit except that it 
has entered appearance therein. - 


- 6 Atthe hearing the learned Counsel for the defendant cited 
the case of (1) Brennan- Corporation & Ат. v. The State Trading 
Corporation of India Ltd , reported in 1981 (2) CLJ 185. In that case, the 
arbitration clause in the charter-party did-not-refer to disputes under the 
Bill of Lading and the words of incorporation of the clauses of the 
charter party іп the Bill of Ladiüg were generaland did not specifically 
include the arbitration clause in the charter-pàrty. It was held in the facts 
of that case that the disputes covered by the arbitration clause would 
` be those which would arise under the performance of the charter-party 
between the parties to the charter and a party to the Bill of Lading not 
a party to the charter would not. be bound thereby. The decisions of 
(2) The. Merak, reported . in (1965)1 -All Eng. Rep. 230 and (3) The 
Annefield,. reported in (1971) 1 All. Eng. Rep. 394 were cited and 
considered in the judgment. * f 
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7. Fhe learned Counsel for petitioner also cited the case of (4) 
President of India v. Metcalfe Shipping Company Limited, reported im 
(1969) 2 QB 123. In this case, the charter-party contained an azbitratiom 
clause to the effect that any dispute arising under the charter shculd be 
settled in accordance with the provisions of the Arbitration Act, 1940 im 
London, Тһе eharter-party further porvided that Bills of Lading were to: 
be issued without prejudice to the charter-party. A dispute arose betweer 
the charterer, the Union of India and the ship-owners over an alleged 
shortage of cargo was referred to arbitration. By consent the further 
question viz., whether the dispute was covered by the arbitration clause 

-Was also referred to be adjudicated in arbitration. 


8. A special case was stated to the English Commercial Court which 
held that though the BiH of Lading issued had achieved а contractuat 
status in the hands of the shippers and had subsequently been endorsed 
by them to the charterers yet in respect of the carriage of the goods, the 
charter-party was the primary contract between the parties and the issue 
of a Bill of Lading by a charterer whether or not he was the shipper, 
would not in the absence: of any inconsistency between it and the- 
€harter-party, lead to a «cancellation of the contract under lying the 
charter-party. It was held that the arbitration clause in the charter- 
party continued to bind the parties and the dispute as to shert delivery 
fell to be determined under it. The decision of (5) Rodozanachi Sons and 
Co. v. Milburn Brothers, reported in Aspinall’s Reports on Maritime 
Cases, Vol. 6, page 100, was also cited by learned Counsel for the 
petitioner. It was observed in this case by Lindley, L J. as follows :— 


“That the charter-party is the contract between the partiesin the 
absence any showing of contrary intention, is settled by authority. 
Unless there is some express provision to the contrary to be found in 
the charter-party, the Bill of Lading £s between the charterers and the 
Ship-owners is to be looked upon as a.mere receipt for the goods". 


9. In the facts of that case it was held that the charter-party was the 
contract between the owner and the charterer of the ship and the ship- 
owners was not relieved from his liability under the charterer by am 
exception contained in the Bill of Lading. 


10. Learned Counsel for the plaintiff contended on the other hand 
that the arbitration clause in the charter-party did not refer to or cover 
the disputes which might arise under the Bill of Lading.~ He submitted 
that the words of incorporation fn the Bill of Lading were genera] and 
did not incorporate tbe arbitration clause specifically. It was submitted 
fhat the Bill of Lading should be held to be the contract of carriage 
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between the) parties and that it should be further held that the dispute 


' arising out of this coritract were ‘not covered by the arbitration шешен 


in the charter-party. 
оп. It appears to me that the arbitration clause in the charter-party in 


` this case which is also a contract of affreightment and carriage is directly 


. germane 'to the subject-matter of the Bill of Lading as’ observed by Lord 


А Denni ig in The Annefield (supra). It is recorded in the Bill, of Lading that 
' the cargo ‘was to be delivered to the; order of the Ministry of Agriculture 


оғ е: Government’ of India, the chaiterer. In the suit, the Union of 
: India alongwith the other plaintiff claim to be the owners ‘of the cargo 


and also the endorses of the Bill of Lading. The plaintiffs also claim to 


* be.thé-holders of the Bill of Lading, for. value. 


12. The Union of India, one of the plaintiffs is a party to the 
charter ‘and as such the arbitration clause in the charter-party is binding 
on it. The contract of carriage as between: the Union and the defendant is 
primarily the charter party and the Bill of -Lading would be-deemed to be 
a mere receipt of the goods shipped. The disputes between the Union of 


- India and the.defendant. are covered by the arbitration clause in the 
.charter-party: For the reasons above, the Union of India one of fhe 
_- plaintiffs in the suit comes within the mischief of the arbitration clause. 


The defendant, therefore, succeeds in the application. There will be an 
order in terms of prayer (a). 

Costs will be. costs in the arbitration ES NS 

N. С. 8. 


i ORDINARY ORIGINAL CIVIL, JURISDICT ION ] 
` ‚ Веўоге “Justice Mrs. Pratibha Bonnerjea 
Decision :. September 5, 1983 · 
Smt. Тага Bala Biswas. ` | У Petitioner 
Versus 
Prasanta Kumar Biswas & Ors. М ша Respondents” 


Arbitration Act, 1940, seetions 30 `& 33—Applicatien [for setting 


^ aside award Chapters If & ХУ Difference in procedure im conducting 


Reference—A wards becoming final and binding. on parties—Sections 3, 24, 


. 25 and Para 7 of Schedule. 1— —Registration Aet—Sections 17(1)(a) & 49— 


Allotinents of properties Effect of _non-registration— Where registration 
is" ` necessary - and where , not—Divisibility of avward—Questien of 


| ‘consideration’, where necessary for 'eonsideration-—-Interpretation.. 


' ^ *Suit No. 244 of 1978: 
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There is some difference in the procedure in conducting reference ` 
Chapter II and Chapter IV but the Arbitration Act, 1940 does not make 
any distinction or difference amongst the awards made under Chapters П, 
ПІ and IV of the Act treats all of them on the same footing. All these, 
awards are final and, binding upon the parties thereto by virtue of the 
provisions of sections 3, 24, 25 and paragraph 7 of the First Schedule of 
the Act. Further, the First Schedule excluding Paragraph 3 thereof applies 
in full force to awards under Chapter IV of the Act subject the terms of the 

- Arbitration agreement between the parties. Paragraph 3 сап not apply of 
the First Schedule cannot apply to Chapter IV due to the express provision 
of section 23(1) of the Act whereby the Court has to ^ time for making 
the award. 


All awards under the 1940 Act, if the). affect immovable property іп 
the manner mentioned in sectlon 17(1)(b) of the Registration Act, are 
- compulsorily registrable irrespective of the question whether they were made 
under Chapters II, III or IV of the Act.. For the purpose of ascertaining 
‘whether a document is registrable or not only the document concerned and 
section 17 of the Registration Act have to be considered and nothing else. 


Section 49 of, the Registration Act does not make a document 
completely, inadmissible in evidences excepting for the purposes ‘mentioned 
in the section ‘itself. The unregistered document will not be received in 
evidence to prove that any right, title or interest has been created or 
extinguished in the properties mentioned in the document or to prove- any 


power to adopt. But for all other purposes the document is admissible 
in law. | | i 


Section 17(1)(b) of the Registration Act contemplates creation of 
contingent rights and a document in which a contingent right has been 
created requires registration. The non-registration of a particular allotment 
creating contingent right is ineffective and bad in law. 


When a partition is made by agreement-of the parties, the question of 
consideration may arise but not so when the partition is made by Court or 


by Arbitrator. The parties get allotments of properties according to their .— 


respective shares in them and the partition is made by the judicial authority 
by metes and bounds on that basis. The judicial authority also has some 
„discretion in the matter of allotment. Moreover clause (2b) of the Award 
" does not support the contention of indivisibility of the award the submission 
regarding ‘consideration’ also does not apply in the instant case. It may be 
noted that the rights in most of the properties were created by yirtue of the 

_ purchases already made by deed of release and by deed of partition. As no 
fresh rights were created by the award in respect of these properties, the 
subject-matters of the Said documents, the question of consideration did not 
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arise, Hence, all allotments are. independent and severable and the 
allotments made in Clauses (2), (13), (14) and (20) are of no effect due to 


non-registration, and the rest of ше award does not suffer from апу іп 
e permits and as such stands. 


Cases referred to :— 


4) Ramiprotap y. Dua Prasad, AIR 1925 PC 293 
(2) Sherbannbai v. Hooseinbhoy, AIR 1948 Bom 292 
(3) Jitendra v. Nagendra, AIR 1934 Cal 815 ` 
(4) Nanibala v. Ramgopal, AIR 1945 Cal 19 | ` 
(5) Adhitya Kumar v. Narayan Das, AIR 1971 Cal 65 
(6) Chandra Kant v. Ishwarlal, ATR 1981 Bom 248 
(7) Kya Hlapru v. Mapan Mra Pru, AIR 1935 Rang 16 
(8) Hasanand v. Godhomal, AIR 1936 Sind 79 
(9) Sherbahadnr Singh v, Ramnarain Singh, AIR 1945 Oudh 1 
(10) Satish Kumar v. Surinder Kumar, AIR 1970 SC 833 
(11) Kumibarnawjl v. Dominion of India, AIR 1953 SC 313 
(12) Fedial Republic, Germany v. S. D. & Associate, AIR 1976 Cal 291 


(13) Delta Jute Industries Ltd. v. The Food Corporation of India, 
` in. Matter No. 1016-of 1982 (an unreported judgment delivered 
‚ on 2583). | - 


` (14) Mt. Anwar Begum v. Syed Badrüddin Hossian, AIR 1914 PC 105 
(15) M. Chelamayya v. M. Venkataram, AIR 1972 SC 1121 


A. C. Bhabra, Ajit Panja and 


Sibaji Sen | Ы ЕЕ for Petitioner 
Somnath Chatterjee and І p 

P. K. Das, Z4... fé or Respondents Nos. 1 & e 
B. K. Bachawat and : 

Dipak Basu ‚ i eevee for Respondents Nos. 3 & 7 
Jayanta Mitra and . wt 

C. K. Saha : tuor Respondents Nos. 4, 5 &-6 


The Judgment of the Court Was as follows : — 


The present application has been’ filed by the petitioner under 
sections 30 and 33 of the Arbitration Act for, sefting aside the award 
dated 16. 12.81. The facts of the case is shortly’ as follows :— 


v 
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2. The petitioner instituted a partition suit in this Court being Suit 
No. 24A of 1978 against the respondents praying, inter alia, a declaration 
that the properties mentioned in Annexures ‘A’ ‘B’ and ‘C’ to ' the plaint 
were joint family properties and the plaintiff had 1/31d share therein; 
partition of joint estate and allotment of her share in severalty, a decree 
against the respondent No. 1 for restoration of personal assets and 
jewelleries of the plaintiff mentioned in Annexure ‘D’ to the plaint and in 
default a decree for value thereof; rendition of accounts against the 
respondents Nos. 1 and 2and a decree for the amount found “due. 
There was also a prayer for adjudging the instruments dated 13. 12. 50. 
and 14. 9. 76 as void and/or voidable and directing delivery up and 
cancellation of the said documenti, The аныш of the parties are 
as follows :— ~. 

Chunilal Biswas (D. 13. 4. 1943) 


Smt. Taru Bala Biswas (Plaintiff) P 

Prasanta (defendant 1) ` (Ananta Defdt. 4) 
Jyotsna (defendant 2) Anjali Defdt. 5) 

| | | | TN 
Jyanta ; Smt, Sakuntala Sukanta 
(defendant 3) Smt. Utpala Neogi Kumar (married) (Defdt. 6) 
Jayashree (Married) ' ' i 

(wife) 
defdt. No. 7 


Ў 3. Atthe time of the death of Chunilal, he left various movable 
and immovable properties including l/3rd share in two businesses, 
K. C. Biswas & Co. and N. C. Dutta & Co. On the death of Chunilal, 
‘the said properties devolved on the petitioner and the respondents Nos. 1 
and 4 in equal 1/3rd share each. The joint family continued with the 
respondent No. 1 as Karta. The aforesaid two businesses had gone out 
ofthe hands of the original parties in which the petitioner and the 
respondents Nos. 1 and 4 were partners representing the 1/3rd share of 
the deceased Chunilal. It is alleged in the present petition that in 1949 
it was decided that a new Arms business would be started and licence 
would be taken in the name of the respondent No.1 but the same was 
objected to by the other partners of the aforesaid businesses. According 
to the petitioner to avoid that difficulty, it was decided between her and 


+ 
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the respondents Nos. 1 and 4 that a purported partition should be 
effected amongst them; showing that the interest of the petitioner 
and the respondent No. 1 were allotted to the respondent No. 4 and 
thereafter a new business would be started by the respondent No. 1. 
Pursuant to tlie said arrangement a purported registered deed of partition 
was executed by and between these parties on 13. 12. 50. According to 
the petitioner the documént was never acted upon and was void." On the 
basis of this said document a licence was obtained from the State 
Government in the name of the respondent No, 1 and a new business 
in Arms was started in 1951 under the name and style of East India 
Arms which, in fact, was a joint family business. It is also alleged that 
to reduce the burden of income tax, this business was described as 
proprietory concern and/or partnership 'firm although the business 
through out has been a joint family business. ‘It is further alleged that 
out of the joint family income, properties in the Annexures ‘B’ & ‘C’ 
to the petition were acquired. The joint family has four other businesses 
i.e. Chowringhee Camera Stores, Chowringhee Studio, Photo Cine 
Suppliers and Biswas Chemical Suppliers. According to the petitioner, 
the respondent No. 1 has wrongfully takea possession of joint family 
jewelleries including petitioner’s personal jewelleries. It is further alleged 
that the respondents Nos. 1 to 6 entered into an agreement dated 
15. 9. 76 for partition of jomt family properties without ceference to her 
or without her consent or concurrence completely ignoring her right, 
title and interest therein: The said agreement is not binding on the 
petitioner and should be declared void. Under the circumstances, the 
petitioner had filed Suit No: 24A of 1978 for partition of thes» properties. 
The said.suit was contested by Ше respondents Nos. 1 and 2 Prasanta and 
Jyotsna by filing a joint written statement alleging, inter alia, (hat the 
plaintiff was set up: by the respondent Ananta and that there was a 
complete disruption of the joint family by partition on 13th December, 
1950 and the subsequent family arrangement dated 15. 9. 76. The 
partition deed dated 13. 12. 30 was acted upon by all the parties. 
Properties and businesses standing in the names of these’ respondents 
Nos. | and 2 are their ‘personal properties. . 

4. The respondents Nos. 3 and 7, Jayanta and mawaa as the 
defendants Nos. 3 and 7 in the said suit filed their joint written statement 
making similar allegations as Prasanta and Jyotsna. - - 

5. The respondents Nos. 4, 5 and 6 Ananta, Anjali and Sukanta 
as defendants Nos. 4, 5 and 6 in that suit filed a joint written statement 
supporting the plaintiff, 

6. -During the perdercy of this suit the parties Sued that all 
matters in disputes in the suit shou'd be.referred to the sole arbitration 
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of Mr. J. N. Roy, Barrister-at-Law and an application was made to that. 
effect on 31. 3. 78 containing prayers, inter alia, as folkows :— 


i) The said sole Arbitrator. shalf have summary powers as 
Mentioned im paragraph 4 thereof and: he will also have power to. 
make interim award and/or awards if he thinks fit and as. mentioned. 
mn parágráphs 7 and 8 thereof ; 


if The Arbitrator wil! make fmal award within: a sis. of 
four months from the date of the order to be passed herein ; 


iii) Pending the, making of the award and the reference to 

2 arbitration, the interim order is mentioned in paragraph 7 thereof. 

will remain in force and will govern «Һе relationship . between the 
parties and their properties, businesses and assets. | 


T. - Accordingly an order of reference was made in the pan Sui y 
No. 24А of 1978 оп 31. 3. 78. 


8. - The Arbitrator held 87 sittings and the time to iste the award 

_ Was extended by mutual consent from time to time əs well as by orders- 
of Court upto 17.12.81. ‘Fhe award was made and published on 16.12.81. f 
The arbitrator submitted the -award to the Registrar, Original Side by ` 
letter dated 17, 12, 81 for filing the same and informed the parties that he 
had filed the award, The parties, however, did not take any step -fór 
payment of.the requisite stamp fees for filing the said award and as such - 
the award alongwith alt the records of. the arbitrator. remained in Court: ` 
unfiled. -Fn the meantime on 15. 1. 82the petitioner took out this 
application. for setting aside the award... A similar application was” 
taken out by the respondents Nos. 4 and 5, Ananta and Anjali for setting . 
aside the.said award. “Fhe petitioner Tarubala challenged the said - 


' . award on the grounds set out in paragraph 20 of her petition. 


9, The main prayers in her petition are for taking. the award ` off 
the file and/or ‘for setting asile the award and for superseding the 
reference. During the pendency of this application, I by my order 
dated 14. I, 83, directed the award to be filed without prejudice to the 
rights and contentions of the parties to the proeeeding and the award-. 
has been filed by Mr. P. К. Das's clients Prasanta ара Jyotsna, the, 
`.. respondents Nos. 1 and 2 herein. The award. is unregistered. 


10, The first point taken by the petitioner, Tarubala and. the, 
supporting respondents Nos. 4 and 5 (hereinafter referred to as the 
petitioner’s group] is: that this award purports to create ‘declare, assign," 
limit or extinguish the rights, title, interest of the parties in immovable 
properties of the value more than Rs.. 100/-, and as such it is 
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compulsorily registrable under section 17(1)(b) of the Indian Registration 
Act. The award, not being registered, is inadmissible in evidence and 


the Court will not look at it. The present application is, therefore, not 


maintainable and the award should be directed to be taken off the record 


‚ of this Court. On- the other hand, respondents Nos, 1, 2, 3 and 7 


(hereinafter, referred £o asthe ‘contesting-group’) contend that there is 
а difference between an award made in a private reference under 
Chapter IT of the Arbitration Act and awards made pursuant to orders 
of Court under Chapters III and IV of the Act., The award made in a 


Ieference under Chapter IV is a part of a judicial proceeding and such 


an award has no effect whatsoever until a decree is passed om it. Such 
ап award does not require any registration. Їп support of their 


-Contention the provisions of sections 21 to 25 of.the Arbitration Act 


‘were construed and interpreted to show that the Court retains supervisory 
jurisdiction over a reference under Chapter IV of the Act throughout. 
"The Court has to scrutiny the application for reference to see that the 


"reference is confined only to the parties to the suit and disputes in the 
‘suit, If not, the Court cannot make an order. In support, reliance is 


place on (1) AIR 1925 РС 293. If only some of the parties to the 
suit want to go to arbitration, it is the duty of the Court to see that the 
disputes intended to be referred to arbitration are severable from the 
rest of the disputes in suit so that both can proceed simultaneously. On 
this point reliance is placed on section 24-of the Act. The parties to 
the reference under Chapter. IV of the Act have no right to enlarge the 


„ Scope of the reference or to confer any new power to the arbitrator 


"without obtaining an order of Court to that effect, In support of this con- 
tention in 2) AIR 1948 Bombay 292, paragraph 6 has been cited by the 
contesting group, The time to make the award under Chapter IV is to 
be fixed by the Court and the time. cannot be extended by mutual consent 
of the parties, In support of this.contention my attention is invited to 
section 23 of the Arbitration Act. According to the contesting group 
the Court does not have these supervisory powers in respect of a private 
reference under, Chapter П of the Act. The contesting group's contention 
is that different courts have always maintained a meaningful distinction 


between an award made іп a private reference and an award made ina 
~ reference with the.intervention of court'under Chapter IV of the Act. 


Strong reliance is placed by the contesting respondents in (3) AIR 1934 
Cal 815 at 916. Í | 


“Whereas an award made Ьу the: Arbitrators under orders of 

Court has no force until a decree is passed on it, a private award...... 

- is operative even though neither party sought to enforce it by a 
regular suit’, . ; Е : 


à 
1 y 
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11. Hf the award has no force, the giston of registration will not 
“arise as the document will not fall within the purview of, section 17(1)(b} 
of the Registration Act. ' Н is also contended that this view of AIR 1934 
Cal 815:(suprd) has been approved in (4) AIR 1945 Cal 19 end i im (5). AIR 
1971 Cal'65. On behalf of the petitioner’s group it is however; submitted, - 
that ‘the aforesaid observation i in AIR 1934 Cal 815 (supra) relied on 
-by the contesting respondents i is an obiter. ` The ratio of. the, decision . is 
that a private àward falling- -within thé meaning of section TK Db). of the 
"Registration Act must be registered: Moreover, this decision мав made А 
before the `Arbitřation Act, 1940 came into force and is no longer a good - 
“law. Whether an award made under Chapter IV of the Arbitration Act: 
“dealing with immovable properties requires registration or not has to be 
found out within tle four corners of the 1940 Act itself read with section 
17 of the Indian Registration Act, The petitioner's group further contends 
that AIR 1945 Cab 19 (supra) has not approved of the legat proposition. 
laid-down in AIR 1934 Cal 815 (supra) that-an award made pursuant ` to 
an order of Court has no -force ‘until -a' decree is passed on it. AS & 
"matter of fact AIR. 1945 CaF 19 (supra) did not consider the correctness 
-or otherwise of this’ view at all and as such it is not helping the 
~. Contesting group in any way. In AIR 1971 Cal 65 (supra) the Court 
was considering the effect of non-registration-of a private award affecting 
immovable property of the value more tham Rs. 100/-. In this case relying 
-on the ratio of the decision in AIR 1934 Cal 815 (supsa), the: Court held 
that such an award is’ compulsorily registrable. AIR 1971 Cal 65 (supra) 
- was not considering-an award under Chapter FV of the Arbitration Act 
: апд Вай nothing to do with the odservation madéin obiter in -AIR 1934 
Cal 815 (supra) in respect to the same. The entire submission of the 
contesting group on this point is the result оѓ misreading of the judgments j 
in AIR 1945 Cal 19 (supra) and AIR 1971 Cal 65 (supra). I. have carefully 
` read these two décisions and I find that the submissions made on behalf - 
` of the petitioner? s group is correct. AIR. 1934 ‘Cal 815 (supra) isa core - 
“voice and is an obiter dictuin, so far a8 this High Court ig concerned, 


E. On behalf of the contesting. group, strong relianee has 
“tei placed in (6, AIR 1981 Bombay 248. The findings of this Court are 
‚ summarised as follows :— 


(1) An award under Gipi IV of the Arbitration Act " affecting 


immovable property valued over Rs. ad does not require 
; registration. 


(2) Such an жүйө à is not. binding om the pariis бано) andh as 
no force until a decree is passed on it. 


(3) Such an award is part of a judicis proceéding m has no 
independent existence until a decree i is passed. " 
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(4) The award is only a recommendation to the Court. 


13. A careful reading of this judgment will reveal that the learned 
J udge’ s whole theory that even after passing of the present Arbitration 
Act, 1940 an award under Chapter IV of the Act has no force or 
independent existence is based on his opinion that the Frist Schedule of 
the Act applies only to Chapter II by virtue of section 3 of the Act and 
not to Chapter IV. Paragraph 7 of this First Schedule makes an award 
binding on the parties. If this schedule becomes inapplicable fo 
Chapter IV, then the award made under this chapter cannot be binding 
on the parties and cannot have any independent existence until a decree 
is passed on it. For better understanding of this theory, section 3 is set 
out below :— 


"An arbitration agreement, unless a different intention is 
` expressed thereiri, shall be deemed to include the provisions set out ia 
the First Schedule in 80 far as they are applicable to the reference." 


14. It appears that the learned Judge took the view that a private 
reference originates from an agreement of arbitration and the First 
Schedule will apply to the agreement unless a contrary intention appears 
from the agreement. Hence, the First Schedule including its paragraph 7 
. applies to private reference only and makes the award binding on the par- 
ties, Supporting this view of AIR 1981 Bombay 248 (supra) the contesting 
group contended that a private reference is governed by the agreement 
of the parties and a reference under Chapter IV is governed by the order 
of Court. The question of any agreement in the last type of reference : 
will not arise. The application of the First Schedule to Chapter IV of the 
Act is therefore out of the question. With great respect I am unable to 
üccept this view taken in AIR 1981 Bom 248 (supra) as well as the sub- 
missionson behalf of the contesting group. The petitioner’s group submits 
that section 21 clearly envisages an arbitration agreement between the 
parties to the suit. If the parties to a pending suit agree to refer the dis- 
putes in suit to arbitration, they apply to Court-and obtain an order to 
that effect. By the order, the Court only sanctions and/or approves the 
agreement and stays the suit either wholly or partially depending on the 
nature of the arbitration agreement between the parties. The authorities 
of the arbitrator flow from the agreement as well as from order of Court. 
The aforesaid position will be clear from section 21 itself. 


Section 21 : “Where іп any suit all the parties interested agree 
that any matter in difference between them in suit shall be referred to- 
arbitration...... © 


| (emphasis supplied) 
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15. A Court cannot pass any order under section 23 unless the 
parties to the suit agree to go to arbitration. A reference under 
Chapter IV therefore, also originates from an agreement of parties 
approved of and sanctioned by Court. Then why section 3 of the Act 
wil not apply in full force? Section 25 in Chapter IV of the Act also 
provides :— А t 

“The provisions of the other chapters shall, so far as they can be 
made applicable apply to arbitration under this chapter". ` 


16. Therefore section 25 also makes Chapter II section 3 of the 
Act applicable to a reference or award under Chapter IV so far as they 
are applicable. Paragraph 7 of the First Schedule ofthe Act is as 
follows .:— i 


“The award shall be final and binding on the parties and: persons 
claiming under them respectively.” 


1T. It would be significant to note that para graph 7 does not make 
any distinction between an award made under Chapter II or under 
Chapter IV. It contains general terms. There is no reason why the First 
Schedule of paragraph 7 thereof will not apply to Chapter IV. More- 
over secticn 24 of the Act also makes an award under Chapter IV 
binding on the! parties as will be clear from the last two lines of that 
section :— . 


p an award made in pursuance of such a reference shall 
be binding only on the parties who have joined in the. applica- 
.tion", 


18. I accept the submissions of the petitioner’s group that the lear- 
nedJudgein AIR 1981 Bombay 248 (supra) not having considered sections 
24 and 25 of the Arbitration Act came to the wrong conclusion ‘that the 
First Schedule of the Act applies only to Chipter II by virtue of section 3 
and not to Chapter IV of the Act. The petitioner's group further 
' invited my attention to the fact that the basis of the decisions in AIR. 1981 
Bombay 248 (supra) are four cases viz, AIR 1934 Cal 815 (supra) 
(7) AIR 1935 Rangoon 16, (8) AIR 1936 Sind 79 and (9) AIR 1945 
Oudh | which is again based on AIR 1935 Rang 16 (supra). All 
these cases deal with the old law in force prior to 1940 before the 
present Act came into force and cannot be considered as a gocd law. 
Whether awards made under Chapters II. III, and IV of the present Act 
have independent existence or have binding fcrce will have to be found 
out from the Act itself, The petitioner's group also strongly relies on 
(10) AIR 1970 SC 833 at page 837 :— 


“The award does create rights in that property but these rights 
cannot be enforced until the award is made a decree of the Court. 


1983 (2) CLJ] Smt. Taru Bala Biswas v. Prasanta Kumar Biswas 263 


-Itisone thing to say thata right is not created, itis an entirely 

‚ diferent thing to say .thatthe right created cannot be enforced 

. without further steps. For the purpose of section I7(1)(b) of the 
Registration. Act all that we have to see is whether the award in 
question purports or operates to create any right". 


19. According to this case an award is not a mere.waste paper but 
has’ some legal effect, It is final and binding on the parties and it cannot 
be said that it is a waste paper unless it is made a rule of the Court.. 
The award is final adjudication of a private forum of the parties 
own choise and until the same is set aside i* conclusive upon the 
merif of the controversy between the parties and is entitled to that 
respect which is due toa judgment of a Court of last resort. The 
petitioner’s group submits that.all:awards made under Chapters II, 
III and IV of the Act . are final and binding but they cannot be 
enforced until decree is passed. Such awards, if they deal with proper- 
ties are compulsorily registrable. On behalf of the contesting group it 
is pointed out that in paragraph 18 of this judgment the Supreme Court 
Was careful enough to point out that they were dealing with a private 
reference and a private award only and submits that the principles 
enunciated in this case will not apply to an award under Chapter IV. 
But the Supreme Court did not say that the principles laid down 
therein will not apply to Chapter IV as submitted by the contesting 
respondents. In my opinion there is some difference in the procedural 
part in conducting reference under Chapter II and Chapter IV and Courts 
have more supervisory power over a reference under Chapter IV but the 
Arbitration Act does not make any distinction or difference amongst 
awards made under Chapters II, ПІ and IV of the Act and treat all of 
them on the same footing. All these awards are final and binding on the 
parties there to by virtue of the provisions of sections 3, 24 and 25 and 
paragraph 7 of the First Schedule of the Act. Ifurther hold.that First 
Schedule excluding paragraph 3 thereof applies in full force to awards 
- under Chapter IV of the Act subject to the terms of the arbitration agree- 
ment between the parties. Paragraph 3 of the First Schedule cannot apply 
to Chapter ТУ due to the express provisions of section 23(1) of the Aet 
whereby the Court has to fix the time for making the award, In that 
view of the matter I have no hesitation to hold that the law laid down 
_ concerning the registration of awards made pursuant to order of Court in 

AIR 1934 Cal 815 (supra); AIR- 1935 Rangoon 16 (supra) ; AIR 1936 

Sind 79 (supra) ; AIR 1945 Oudh 1 and AIR 1981 Bom 248 (supra) 

cannot be considered to be good law any more after Arbitration 

Act, 1940 came into force. I have no doubt that all awards under 

1940 Act if they affect immovable properties in the manner mentioned’ 
! 
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‘in section 17(1)(b) of the Registration Act, are compulsorily registrable 
irrespective of the question whether they were made under Chapters 
II, III or IV of the Act. I also accept the submission of the peti- 
tioner’s group that for the purpose of ascertaining whether a document 
is registrable or not only the document concerned and section 17 
of the Registration Act have to be considered and nothing else. 


20. The petitioner’s group, relying on section 49(c) of the 
Registration Act, contends that the present award not being registered 
is inadmissible in evidence and Court will not look at it and the award 
should be taken of the record. I fail to appreciate, how without 
considering the nature and the contents of the documents concerned it 
is possible for any Court to arrive at a conclusion that the document 
requires registration and that it is inadmissible due to non-registration. 
This submission is absurd. The Court is nct expected to pass order, 
merely on the submissions of the parties without checking the correctness 
of the same. The Court cannot pass any order on this point without 
considering the document itself. Moreover, section 49 of the Registra- 
tion Act does not put a complete bar against admission of non-registered 
documents in evidence as submitted by the petitioner’s group. The section 
provides that a document registrable under section 17(1)(b) of the Act 
if remains unregistered, it will not— 

a) affect any immovable property comprised therein, or 

b) confer any power to adopt, or 

c) be received as evidence of any transaction affecting such pro- 
perty or conferring such power. 


21. It does not make the document completely: inadmissible in 
evidence excepting for the purposes mentioned in the section itself. 
The unregistered document will not be r:ceived in evidence to prove that 
any right, title or interest has been created or extinguished in the porper- 
Чез mentioned in the document or to prove any power to adopt. But 
for all other purposes thé document is. admissible in law. The object of 
the prese application is not to assert any right in respect of any 
immovable property mentioned in this award. On the contrary its 
validity has been challenged and the prayer is for setting aside the 
entire award. So the réstriction put by section 49 of the Act does not 
apply in this case. The nature of the present application is quite different, 
It has not been made forthe purpose mentioned in section 49 of the 
Registration Act. Looking into the contents of the present award, I 
have no doubt in my mind that some of the clauses contained therein 
‚ате compulsorily registrable but not all the clauses. The effect 
-of mon-registration on the entire award will be dealt with latter 


e on. 
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22.. A preliminary objection has been raised by the contesting 
group that on the date of this application the award remained unfiled. 
Therefore, the present application was premature and not maintainable. 
*— have already pointed out that during the pendency of this application, 
the award was filed pursuant to my order without prejudice to the rights 
and contention of the parties, The records show that the Arbitrator 
duly submitted his award alongwith all records of the Registrar, Original 
Side of this Court for filing the same and duly intimated the parties by his 
detter dated 17 12.81. it has been held by the Supreme Court as well as 
by this Court that these facts amount to filing of the award and the rest 
to be done for filing the same actually are mere ministerial functions. The 
authorities on this point аге: (11) AIR 1953 SC 313, (12) AIR 1976 Cal 291 
and my unreported judgment delivered on 2.5.83 inthe Matter No. 1016 
of 1982. In (13) Delta Jute & Industries Lid. v. The Food Corporation of 
dndia. Hence, this point is rejected. : 


23. Now looking at the award I find that the arbitrator proceeded 
on the basis that the deed of partition dated 13.1250, was a valid 
document. Most of the clauses of the award only record the past 
transactions in immovable properties completed by virtue of-the 
aforesaid Deed of Partition, Deeds of Release and the registered Deeds of 
Purchases. These clauses, therefare, do not require any registration 
because no right, title or interest in these properties have been created or 
extinguished by this award. But Clauses 4, 13, 14 and 20 of the award 
purport (о create rights in immovable properties in favour of the persons 
mentioned therein and as such fall within the purview of section 17(1)(b) 
of the Registration Act. The rest of the clauses deal with movables and 
have nothing to do with registration. 


24. On behalf of the petitioner's group itis contended that under 
Clause 15 of the award Ananta has been awarded the business of East 
India Arms Co. with liberty to apply for licence in his own name. It is 
alleged in paragraph 20(q) of the petition that for obtaining such a 
licence, Prasanta's consent will be necessary. If Prasanta refuses to give 
such consent no licence can be obtained by Ananta and the award to that 
extent will become enexecutable. The award is the evidence of Ananta’s 
title in this business and on the strength .of this award Ananta will be 
entitled to obtain the licence as of right. Nothing, however, has been 
shown to me to establish why Prasanta’s consent will be necessary to 
obtain the licence. It is also not possible to come to any finding that 
Prasanta will refuse to give consent (if his consent is at all. necessary) in 
view of the fact that Prasanta himself is supporting this award. There is 
no basis for this submission and I reject the same. 
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25. The petitioner’s group further contends that the allotment of 
the business of Biswas Chemical Enterprise with its goodwill and tenancy 
‘in favour of Jayanta under Clause 18 of the award is bad in law as the | 
tenancy cannot be transferred in the name of Jayanta without the consent 
of the landlord and the tenant ‘Ananta. This allegation is made in 
paragraph 20(T) of the petition. The allegation in the petition that the 
tenancy stands in the name of Ananta has been specifically denied by 
Prasanta and his wife in paragraph 5(T) of their affidavit-in-opposition. 
It appears from the Annexure ‘C’ to the plaint in Partition Suit No. 24A 
of 1978 that the plaintiff, Taru Bala has admitted that this business stands 
in the name of Jayanta alone. The award only records this fact. The 
petitioner Tarubala tried to set up a different case in the petition which 
cannot be accepted. There is пої an iota of evidence that tenancy is in 
the name of Ananta, 


26. Clause 20 of the award has been challenged on the ground 
that the allotment cf the business cf Lyon and Lyon with gccdwill 
tenancies etc. to Prasanta is bad алб the award has been made by the 
Arbitrator in excess of his jurisdiction. In paragraph 20(v) of the petition 
it has been alleged that there is an agreement for purchese of this 
business between Prasanta and опе В.В. Rodda & Company the 
proprietor of the business and a suit for specific performince is pending. 
Thé matter being subjudice, no allotment can be made by the arbitrator. 
The pendency of the suit is admitted by Prasanta. The plaint in the ` 
partition suit is silent-about this business but Ananta in his wriiten 
statement, paragraph 6, specifically mentioned about this agreement and 
the pending suit. This business therefore, is the subject-mitter of the 
partition suit. The allotment by the arbitration under Clause 20 of the 
award is subject to the result of the.psnding suit for specific performance. 
If the suit is decreed in fivour of Prasanta he will get this business. The 
Arbitrator, therefore, created a contingent right in favour of Prasanta. 
I do not think Ciause 20 of the award has been made in excess of or. 
without jurisdiction as alleged by the petitioner's group. Section 17(1)(b) 
of the Registration Act, contemplates creation of contingent rights and 
that such a document requires registration. Due to non-registration, the 
allotment is bad. 


27. Clause 25 has been challenged on the ground that the 
arbitrator acted without jurisdiction by ignoring the admitted case df the 
parties regarding the Bank Accounts and the contents of the Bank lockers. 
It is also alleged that no evidence wes taken оп this point. The story of 

‘any admitted case has been specifically denied by Prasanta and his wife 
in their afüdavit-in-opposition, In the award, the arbitrator recorded 
bat he had heard the parties at length and considered all documents 
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produced by them. Moreover the Arbitrator has been given summary 
"powers by the parties. In that:view of the matter the findings of facts in 
Clause 25 of the award are final and binding on the parties. 


Е 28. Clause 27 has also been challenged. In this clause the 
Arbitrator has held that the partition deed dated 13.12.50 is valid and 
the agreement dated 14.9.76 is void.. The petitioner's group’ themselves 
wanted that the family agreement. dated 14.9.76 should be declared void 
and the Arbitrator has held so. Regarding the pratilion of 1950 the 
document was challenged on the ground that it was never acted upon by 

_ the parties whereas the contesting group alleged "otherwise, Thereupon 
the Arbitrator after hearing the parties and on the basis of documents 
disclosed by them, came to the finding that this deed was valid. Тһе 
petitioner failed to establish that there is any infirmity so far as Clause 25 
is concérned and«this contention is therefore rejected. 

29. It was submitted on behalf of Prasanta and Jyotsna the 
respondents Nos. 1 and 2 that non-registration only hits the alloments 
in Clauses 4,13,14 and 20 of the award and as such these allotments have 
became ineffective and bad in law but tbe rest are valid and' binding. 
The lands concerned in Clauses 4,13 and 14 are situate at Varanashi, 
Sukhchar in 24-parganas and at Bhubaneswar. In a partition suit. 
parties are entitled to have partition of some ofthe joint properties and 

` keep. some joint. The properties im Clauses 4,13,14 and 20 can remain 
joint. ` These clauses are severable from the rest of the award and there 
is no bar in enforcing the part of the ‘award "which could be lawfully 
enforced. In support of: this contention, reliance is placed on (14) AIR 
1914 PC 105 and (15) AIR 1972 SC 1121. The Supreme Court relying on 
AIR 1914 PC 105 (supra) held in paragraph 12 as follows :— 


"It is contended forthe appellants that an award is опе and 
indivisible and to direct that effect he given to a part of the 
award and not to the whole of the award would amount to 
"modifying the award and that was impermissible. We donot think 
that there is any substance in this contention also. Where a severable 
part of an award cannot be given effect to for a lawful reason there is 
no bar to enforce the part to which effect could be fully given. See 
Mst. Anwar Begum v. Syed Badruddin Hossain, AIR 1914 PC105 where 
as а general principle it is laid down that where a separate portion of 

. ап: award is bad, the remainder of the award, if ‘good, can be 
maintained." 


30. ‘On behalf of the petitioner's group it is submitted that from 
Clause 26-of the award it will be clear that each allotment in the award 
, in favour of one party formed consideration for the other allotments in 
‘favour of other parties to the proceeding. Therefore’ each alloment is an 
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integral part of the whole award and cannot be separated, It is also 
submitted that in a-partition suit each allotment forms consideration for 
the other allotments and no allotment is severable. Ido mot think this, 
submissions is correct. When a partition is made by agreement of the 
parties, thé questicn of consideration may arise and become important 
but not so when partition is made by Court or by the arbitrator. The 
parties get allotments of properties according to their respective share im 
them and the partition is made by the Judicial Authority by metes and 
bounds on that basis. The Judicial Authority afso has some discretion in 
the matter of allotments. Moreover Clause 26 of the award does not 
support the contention of indivisibility of the award as submitted om 
behalf of the petitioner's group. The submission regarding consideration 
‘also does not apply in the present case, It should be poted that rights 
in most of (he properties were created by virtue of the purchases already. 
made by deed of release and by the deed of partition dated 13.12 50. As 
no fresh rights were created by this award in respect of these properties, 
the subject-matters of the aforesaid documents, the question of 
consideration did not arise. Hence, I reject this contention and hold that 

‘all allotments are independent severable’ and the allotments made in 
Clauses 4,13,14 and 20 are of no effect due to non-regestration. The rest 
of the award dc es not suffer from any infirmity and as such stands. This 
award cannot be registered now and the defects in Clauses 4.13,14 and 20 
of the award due to non-registration cannot be cured. These allotments 
are declared invalid and the award isset aside partially to this extent. 

If the matters covered by Clauses 4,13,14 and 20 cf the award are 
referred to arbitration once again, it may take long time to resolve these 
dis»utes. It appears that the arbitration proceedings are defeating the 
whole purpose of the Act itself The object was to, have speedy disposaf 
of the matters. In that view. of the matter, in my opinion, no usefu? 
purpose will be served by keeping the reference pending any more. 1, 
therefore, order that the arbitration agreement shall cease to have effect 
with respect to the outstdnding differences in respect of these properties. 
It would be desirable and convenient for the parties to revive and resume 
the suit for speedy disposal of the disputes. If good sense prevails, the 
parties may put an end to this ruinous litigation by assisting. the Court in 
disposing of the suit quickly and amicably. 


31. Аз {һе award has been set aside partially. I direct that parties 
will pay and bear their respective cost of this application. 


In view of the order made in Taru Bala's application, there will be 
no order on Ananta’ s application for setting aside the same award. 
S. P. M. * 
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[ CRIMINAL REVISIONAL JURISDICTION 1 
$ Before Mr. Justice Nani Gopal Chaudhuri 
.. Decision: August 26, 1983 
‚Каш Nath Goswami ` B ж» Petitioner 
Versus 
Bisnupada Mukherjee & Ors. VL. 1 BM Opposite Parties* 


Code of -Criminal Procedure: 1973— Warrant case or Police report— 
Magistrate if is entitled to direct the complainant to examine himself 
first before examination of other witnesses for him. The order of witnesses 
to be examined by the Complainant if can be interfered with Code of 
_ Criminal, Procedure, 1973 section 311—Production of a seized vehicle in 
Court at the whims of the Complainant—If permissible. 


In a warrant .case instituted otherwise that on Police report the 
Magistrate relying on 51 Cr. LJ 115 atthe prayer of the accused directed 
the complainant fo examine him first before examining his other 
witnesses. 


DN 


The Мей. further RH the prayer of the coniplainant to 
direct the vehicle seized to be produced! in сом Both the orders were 
challenged in revision. 


HELD : (A) A comparison of old section 252 of Criminal Proce- 
dure Code, 1898 and new section 244 of Criminal Procedure Code, 1973 
brings the ‘conclusion that in trials of warrant cases on private complaint 
after the accused appears Magistrate Їз to hear the prosecution which 
means that he is to hear the complainant and his witness. No discretion has 
been left to Magistrate to interfere with the order in which the complainant 
and his witnesses are examined, He cannot compel the complainant to 
| ехатїле him first. 


` 


(t B) So far as the production of the seized vehicle despite the 
: undertaking in the bond that the custodian would produce the vehicle on so 
ordered by Court, the accused custodian cannot be asked to produce 
the vehicle at the whims of the complainant. : But, it may be ordered. when 
the complainant examines himself for identification. 


‘But-even under old section 252, Criminal Procedure Code as held by 
Bhole, J. of Bombay High Court, the Magistrate could not insist or 
examination of-the complainant first. And it was for the complainant 
fo choose the. order of the witnesses (vide Charanjeet Singh v. State of 


“Criminal Revision Case No.-1126 of 1980. |` » 
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Maharastra, 1971 Mah LJ 311 referred to in Saha on Criminal Reference, 
2nd Edn., P. 268) This decision relied on AIR 1965 SC 328 distinguishing 
AIR 1943 Pat 424 and ILR 1949 Cal 586. 


In the argument, however a most vital point was missed namely can * 
an order of Magistrate directing a complainant to examine him first and 
an order rejecting parties’ prayer about production be vulnerable in revi- 
sion due to their being interlocutory orders ? It seems that on the prin- 
ciples formulated in Amar Nath v. State of Haryana, AIR 1977 SC 2185 : 
1977 Cr. LJ 1891 and in Madhu Limaya v. Stateof Maharashtra, AYR.1978 
SC 47: 1978 Cr. LJ 165 ; Madhab у. B. Lobo, 1980 Cr. LI 944 both the 
orders impugned were interlocutory orders which cannot be challenged 'in 
revision. Had it been a challenge against order of complete delivery of 
vehicle from one to another, the order would have affected the rights of 
the parties and would not have been an interlocutory order vide Bhef v. 
State, 1981 Cr. LJ 1529. But order refusing production in Court for one 
day for identification hardly affects the rights of the parties aud it is 
doubtful if such an order is. not an interlocutory order to attract 
revisional power of High Court. - 


: Editor's Note :—Mafilal’s case, 51 Cr. LJ 115 a Calcutta case under 
old section 252, Criminal Procedure Code was based on the principle that 
the prosecution frequently desires to keep the main witnesses to the end 
of fill up the gaps a practice which should not be indulged. 


Cases referred to :— , F 
(1) Matilal Chakrabarty v. The King, 51 Cr. LJ 115 
(2) Prithvi Nath v R. С. Kaul, 1975 Cr. LJ 216 


Kashi Kanta Moitra and A. K. Ghosh oauan for Petitioner 
D. K. Sengupta and Subrata Nayak .. Nor Opposite Parties 
Mrs. Pronoti Goswami zo - жюз» for the State 


The judgment of the Court was as follows :— 

In this revisional application under section 397 read with sections 401 y 
and 482 of the Criminal Procedure Code filed by the complainant 
petitioner order dated 16 6.1981 passed by Judicial Magistrate 2nd, Court, 
Asansol in Case No, C/1505 of 1976 arising out of a complaint under 
sections 402 and 406 Indian Penal Codeis being assailed, The offences were 
alleged to have committed in respect of bus built on Tata Mercedes chasis 
bearing No. BHR 8292, hereinafer to be referred to as the bus. By the 
order impugned the learned Magistrate rejected complainants petition 
for direction on the accused to produced the bus in Court fcr indentifi- 
cation by the complainant. After some witnesses of the complainant 
other than the complainant himself were examined, by the order impugned 
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the learned Magistrate on the prayer of the accused directed examina- 
tion of the complainant before other witnesses following the decision 
of (1) Matilal Chakrabarty v. The King reported in 51 Cr. L.J 115. 


2. Challenging the correctness of the order impugned Mr. 
Kashi‘ Kanta Moitra, the learned Advocate for the petitioner points 
out the difference in language used in section 244 of the Code of 1973 
and parallel provisions of section 252 of the old Code. 


244 Evidence for prosecution.—(1) when in any warrant case 
instituted otherwise than on a, police report, the accused appears or is 
brought before a Magistrate, the Magistrate shall proceed to hear the 
prosecution and take all such evidence as may be produced in support 
of the prosecution. 


(2) The Magistrate may, on the application of the prosecut Ол, 
issue a summons to any of its witnesses directing him to attain or to 
produce any document or other thing. 


252. Evidence for  prosecution.—(1) In, any case instituted 
otherwise than on a police report, when the accused appears or is 
brought before a Magistrate, such Magistrate shall proceed to hear 
the complainant (if any) and take all such evidence as may be 
produced in support of the prosecution. 


Provided that the Magistrate shall not be bound to hear any 
person as complainant in any case in which the complaint has been 
made by a Court. - - 


(2) The Magistrate shall ascertain, from the complainant or 
otherwise, namés of any persons likely to be acquinted with the facts 
of the'case and to be able to give evidence for the prosecution and 
shall summon to give evidence before himself such of them as he 
thinks necessary. 


3. Не contends that the difference in the text and terms of the two 
sections indicates a well-calculated plan. Under the section 252 of the 
old Code the Magistrate himself was to hear the complainant which 
under section 242 of the present Code the Magistrate is to hear the 
‘prosecution consisting of the complainant and others on his side. On the 
basis of words used in section 244(2) read with sub-section (1) he 
contends the Magistrate's duty is to take evidence as may be produced by 
the prosecution. He contends that the Magistrate has mo discretion to 
exercise in this behalf and nor can interfere with the order im which the 
prosecution may choose to examine its witnesses. He argues that under 
-section 242, the Magistrate cannot compel the. complainant to appear for 
his examination ; of course he has some power under section 311 of the 
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Code. In this connection he refers to section 135 of the Evidence Act 
which runs as follows :— 


«The order in which witnesses are produced and examined shall be 
regulated by the law and practice for the time being relating to Civil 
and Criminal Procedure respectively, and in the absence of any such 
law, by the discretion of the Court.” On the basis of the decision in 
(2) Prithvi Nath v. В. С. Kaul, reported in 1975 Cr. LJ 216 he argues 
that in the first place the. regulation of evidence must be according to 
the law or practice which is for the time being in force. Secondly, this 
provision will apply only in the absence of any law to the contrary. 
The general practice in Criminal Courts is thát the evidence is taken 
in the order in which it is produced by the prosecutor and seldom the 
Court interferes with this order. That this practice should be adhered 
toin criminal cases is even more important for the reason that in a 
criminal case the entire brunt of proving a prosecution case falls on 
the prosecutor and it is therefore for him to choose and devise ways 
and means of proving a case against an accused beyond any doubt. 
If the courts start dictating a change in the order, it may lead to 
serious prejudice and thereby to serious miscarriage of justice". 


4. Next he contends that the decision relied upon by the learned 
Magistrate in respect of his order has no applicability inasmuch as it 
was a decision under a comparable section of the old Code which was 
differently warded and which has since been repeated. 


5. The arguments advanced by Mr. Moitra have considerable 
force and Mr. Sengupta, the learned Advocate for the opposite party 
had very little to submit in reply. Indeed from а comparison of the 
text and terms of section 252 of the old repealed Code and section 242 
of the present Code the conclusion is inescapable that in trials of warrant 
cases on private complaint after the appearance of the accused law 
requires the Magistrate to hear the prosecution, to examine such 
witnesses as they produce without the help of the Court and thereafter 
the Magistrate may on the application of prosecution issue summons for 
attendance of further „witnesses production of documents. The 
Magistrate has no discretion in the matter and cannot interfere with 
the order in which the prosecution intends to examine its witnesses. 
The Magistrate may however summou any witness and examine any 
person present in Court at any stage of trial under section 311 of the 
Code if his evidence appears to be essential to the just decision ofthe 
case. The Magistrate may again draw his own conclusion from the 
order of witnesses examined by the proescution but cannot interfere 
with the order of examination of witnesses adopted by the prosecution. 
Accordingly I reach the conclusion that the learned Magistrate direction 
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in the order impugned to the effect that complainant should examine 
himself before examination of the other witnesses is illegal and wrong. 
That portion of the order will be set aside. : 


6. Then we come to the other portion of the order. By the 
impugned order the learned Magistrate appears to have rejected 
complainants petitions for production of the bus in question in the court 
compound for identification by the complainant. Mr. Moitra points out 
that by order dated 8.9.1976 the learned Magistrate had issued search 
warrant for recovery of the bus clearly stating in the order. 


4. “If the bus is seized in pursuance of the search warrant the 
same will be released in the custody of its present registered owner on 
an appropriate form with condition to produce the bus forthwith on 
calls". Mr. Moitra complains that the bus has been released to the 
custody of accused Bishnupada Mukherjee subject to the above condition 
on bond and in the fitness of things the learned Magistrate should have 
allowed the complainants petition for production of the bus before the 
Court, but curiously enough he rejected the petition of the complainant. 
Mr. Sengupta on the other hand draws my attention to Annexure B to 
the revision application showing that pursusnt to an agreement between 
Bishnupada Mukherjee and Parivahan Sh'amik Co. the bus in question 
is being used asa stage carriage vehicie on replacement basis on a 
certain route. "Mr. Sengupta contends that the bus is in use and his not 
“been removed to a distant area and the accused Bishnupada cannot be 
compelled to produce the bus repeatedly in court to his own financial , 
inconvenience and to the inconvenience of travelling passengers just to 
satisfy the whims of the complainant. He further contends that if the 
learned Magistrate passes an appropriate direction the bus may be 
produced for identification by the complainant when he comes to the 
witness box to depose. ‘Regarding this part of the'case the order of the 
learned Magistrate does not appear to be unproper as unfair. True, there 
is'a condition in the bond for production of the bus, but that does not 
mean that the complainant can compel production of the bus repeatedly 

_and whimsically. The complainant has certainly right to apply to the 
Magistrate for production of the bus giving reasons for such production 
on such application being made the learned Magistrate will consider the 
reasons in support on the prayer and will pass appropriate orders 
thereon. For the present no cogent reason has been shown for 
production -of the bus іп court. The order of the learned: Magistrate 
rejecting the complainants petition ‘for production of the'bus cannot 
therefore be found fault ‘with. Ifthe complainant by an appropriate 
petition containing good reasons satisfies the court hereafter for 
production of th? bus certainly the Magistrate will consider the 
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application on merits. But that is no reason why the portion of the 
order now under consideration should be set aside. 


In the result the revision application succeeds in part only- 

The order of the learned Magistrate impugned is set aside in so far as it 
directed the complainant to examine himself as a witness before other 
witnesses, But the other part of the order in so far as it rejected 
the application of the complainant for production of the bus is affirmed.: 
Subject to the observations made above the rule issued is made absolute 
on contest. Reeords be sent down to the Court below forthwith and the 
learned Magistrate is directed to hear and dispose of the case as expedi- 
tiously as possible keeping in view the observations made above. 


S. P. T. 


[ CIVIL APPELLATE JURISDICTION J 
Before Mr. Justice Anil Kumar Sen and Mr. Justice 


Sachindra Nath Sanyal 
Decision : September 23, 1983 
State of West Bengal .. Aopellant 
Versus 
Bholanath Khasnabis & Ors. ree Respondents” 


LL.B. degree, whether a post-graduate degree within meaning of 
Government Memorandum dated 21.10.74.—Interpretation of Clause (iii) of 
Para. 2 of Memorandum —Objection to maintainability of instant appeal— 
Objection overruled. 


The short question involved in the instant Mandamus Appeal is : 
whether a LL.B. degree is a post-graduate degree within the meaning of 
Clause (iii) of the Government Memorandum dated October 21, 1974. 
The relevant portion of paragraph 2 of the said Memorandum is set out 
below since the entire case hinges upon the interpretation of the terms 
thereof : 


*(ii) In order to attract men of quality and also for removing 
frustration, the benefit of three increments shall be given to those who 
acquired specialised knowledge of a technical nature by obtaining 
Post-graduate Diploma of recognised Universities and six incrementa) 
benefits for those who obtained post-graduate degrees of the recognised 
Universities subject to the condition that these incremental benefits shall 


*First Miscellaneous Appeal No. 2550 of 1981 (Mandamus Appeal). 
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be available once in their career who have not got it at the time of entry, 
may got it as soon as those post-graduate qualifications are obtained or 
who have already obtained. Provided that—(a) these incremental 
„ benefits for post-graduate qualifications shall be admissible only in such 
cases where possession of those ‘post-graduate qualifications of a 
specialised and technical nature would be considered as an added 
* qualification for "the due discharge of their official duties and not other- 
wise (b) these incremental benefits due to post-graduate qualifications of 
a specialised nature would not be admissible in respect of posts whose 
recruitment rules require such post-graduate qualifications technical 
nature as the minimum qualifications. 


HELD: The expression, post-graduate degree’ in Clause (ili) of the 
aforesaid Government Memorandum cannot mean and include the LL.B. 
degree and the respondent Nos. | to 5 are not entitled to the benefit thereof 
only because they possessed such degrees. 


As to the maintainability of the instant appeal, an objection was 
‘taken by the respondents. They say that when six petitioners jointly 
moved the High Court on a writ application, one of them ш been 
left out, the appellant canaot maintain the appeal. 


HELD: Each of the petitioners in the writ petition has been 
enforcing his own legal right. All the petitioners might have joined together 
fo more one application, but that does not stand in the way of the State 
Government to challenge the claim of one or more to the relief put forward 
and obtained on such a writ petition. No doubt, it is improper on the part 
of the appellant to leave out one of the petitioners, but that would not affect 
the maintainability of the appeal against the rest. 


Case referred to :— , 
( 1) Jutihlka Bhattacharjee v. The State of Madhya Pradesh, AIR 


1976 SC 2534 
S. K. Acharya (Advocate General), J. N. Haider and 
Sudipta Maitra ZEN for Appellant 
Saktinath Mukherjee, Madhusudan Banerjee, | 
Bhaskar Ghosh and Pradipta Roy .....for Respondents 


The judgment of the Court was as follows :— 

Sea, J. : This is an appeal under Clause 15 of the Letters Patent at 
the instance of the State of West Bengal and it arises out of a writ 
proceeding. The order under challenge is one dated April 20, 1981, 
passed by a learned single Judge of this Court making.absolute a Rule 
Nisi issued on a writ petition which was registered as C, R. No. 19816(W)/ 
of 75. The short point, which arises for our consideration in this appeal, 


У 
Р 
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as to whether a degree of Bachelor of Laws can be said to- be a post- 
graduate degree within the meaning of clause (iii) of the Government 
Memorandum dated October 21, 1974. The material facts are not im 
dispute and may shortly be set out as follows :— 


2. Respondent Nos. 1 to 5 in this appeal are all Law graduates. 
They were the employees of the State Government working on different 
posts held by them all under the learned District Judge of Hooghly. 
The State Government on October 21, 1974, accepted in part the report 
of a Special Committee earlier appointed by it to go into certain alleged 
anomalies in the pay scales of the employees in the New/{ntermediate 
Selection Grade and in unified services and directed implementation of 
the recommendatión so accepted. The material 'part in paragraph 2 of 
the said Memorandum of the State Government isset out hereinafter 
since the entire case hinges upon the interpretation of the terms thereof : 


*(iii) In order to attract men of quality and also for removing 
frustration, the benefit of three increments shall be given to those who 
acquired specialised knowledge of a technical natu e by obtaining 
Post-graduate Diplona of recognised Universities and six incremental 
benefits for those who obtained post-graduate Degrees of the 
recognised Universities subject to the condition that these incremental 
benefits shall be available once in their career who have not got it at 
the time of entry, may get it as soon as those post-graduate qualifica- 
tions are obtained or who have already obtained provided that ;_ 


(a these incremental benefits for post-graduate qualifications 
shall be admissible only in such cases where possession of those post- 
graduate qualifications of a specialised and technica] nature would be 
considered as an added qualifications for the due discharge or their 
official duties and not otherwise ; 


(b) these incremental benefits due to post-graduate qualifications 
of a specialised nature would not be admissible in respect of posts 
whose recruitment rules require such post-graduate qualification of 
technical nature as the minimum qualifications "' 


3. Respondent Nos. 1 to 5 having applied for the necessary benefit 
under the aforesaid clause, the learned District Judge, Hooghly, by his 
order date April 11, 1975, gave them the six incremental benefits on the 
view that they are possessed of post-graduate degrees of LL. B. and 
possession of such a degree is considered as an added qualification. of 
specialised and technical nature for the discharge of their duties in the 

‚ law Courts. 
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4. ` Obviously, such an ‘onder: needed financial sanction and the 
| matter being referred.to the Government, the Government on November 
28, 1975, „issued the following order : ў 


ТЕТ Shri S. Mukharjee, me 
Dy. Secy. to the Govt. of West Bengal. 
i To: The District Judge, Hooghly v 
Dated Calcutta, the 28th Nov, 1975. 


Sub : Six incremental benefits given - by the District Judge, 
Hooghly to the several members of the staff of his Judgeship treating 
their Law Degree as. technical ones. 


The undersigned is directed to refer to his letter No. 1848/G-3/75, 
' dated 18.7,75,'on the above subject and to say that incremental benefits 
are not admissible in terms of sub-rule (iii) of Rule 2 of the F. D. Memo 
No. 10035-F dt. 21.10.74 in such “cases as the candidates have neither . 
acquired any post-graduate qualification of technical nature nor are such 
qualifications required for thé.due discharge of the duties of the posts 
in the clerical cadre. It is aceordingly requested that the relevant order 
Nos. 31 dated 11.4.75 and 57 dated 19.5.75 passed by him in these 
respects may please be cancelled and steps be taken for recovery of the 
amount overdrawn by the incumb:nts in terms of the aforesaid: orders. 


І . Action taken in this’ matter may please be reported to this Dept. at 
an eariy, Gale: 


Sd. S. Mukherjee, 
. Deputy Secretary.” 


5. .Thàt was the order, which was challenged by the respondent 
Nos. 1 to 5 and another employee of the same Judgeship who was given 
the same benefit by alater order dated May 19, 1975, ofthe learned 
District Judge, Hooghly, and which order too Was analogously set aside 
by the aforesaid Government order. The specific case made out by the 
resporidents in the writ petition was that, since they were holding degree 

_ of Bachelor of Laws, which is a post-graduate degree, they were entitled 

to the benefit Of six inerements sanctioned by the Government, that 
such benefit was rightly given by the learned District Judge but was 
wrongly denied by the Government by the order impugned. The writ 
petition’ was: contested by the State. of West Bengal and its authorities 
their defence. being that the degree of Bachelor of Laws was merely 
graduation and-not.a post-graduate.. degree. . In. that view, according to 
the State of West. Bengal and its authorities, the respondents were not 
entitled to the benefit prescribed by: the Government order relied on 
by them. 


A 
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6. The learned Judge was of the view that three conditions were 
required to be fulfilled in order to be entitled to the benefit under, the 
aforesaid clause, namely, (i) that the employee must be in possession of a 
post-graduate degree ; (ii) that the degree must be of a specialised and. 
technical nature and (iii) that acquisition of such a degree would help the 
employee in the discharge of his duties. On the finding of the learned 
trial Judge the counsel for the State did not seriously dispute the fact that 
the petitioners before him fulfilled the second and the third conditions as 
aforesaid. The only point on which the parties were at divergence was 
as to whether the LL. B. degree could be said to be a post-graduate 
degree so that the petitioners being possessed of such a degree, could be 
said to have fulfilled the first condition too. In deciding the controver- 
sial issue in favour of tbe petitioners before him the learned trial Judge 
proceeded on the dictionary meaning of the term 'post-graduate', namely, 
“pertaining or relating to a course of study carried on after graduation". 

. When, according:to the Calcutta University Regulations, none could 
undertake'study of law except after graduating from a University in either 
Arts or Science or Commerce, the LL. B. degree should be held to'be a 
post-graduate degree in view of the ward ‘post-graduate’ in the dictio- 
nary. According to the learned ‘Judge in order to constitute post-graduate 
it need not be one in the same discipline after graduation. 

7. The learned Advocate General appearing in support of this 
appeal has seriously challenged the correctness of the view taken by the 
learned trial Judge. According to him, the term ‘post-graduate’ degree has 
got a definite connotation well-recognised in academic world. It means 
and includes a degree conferred on studies higher than those in the gra- 
duation course. It may be that in a particular University or Universities, 
one may not be entitled to undertake studies in law without graduation in 
Arts, Science or some other discipline. That restriction, according to the 
learned Advocate General, is imposed in order to ensure a basic standard 
of maturity for one who can aspire to be a student of law. But when he 
passess the LL. B. examination, he merely completes the graduation 
course in law and is conferred a graduate degree or the lowest degree 
which the University confers and not a post-graduate degree. Hence, 
according to the learned Advocate General, the term ‘post-graduate 
degree' in this Rule does not mean and include the LL. B. degree. Strong 
reliance is placed by the learned Advocate General on a decision of the 
Supreme Court not cited before the learned trial Judge in the case “of 
(1) Juthika Bhattacharjee v. The State of Madhya Pradesh, AIR 1976 
SC 2534. Itis further contended by the learned Advocate General that, 
in any event, such a degree of Bachelor of Laws is not of such specialised 


and technical nature as is likely to help the employee in discharging | his 
duties in a better or efficierg manrer. Jj Ў 
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& Bofh the contentioris thus. raised b the learned Advocate 
General have been seriously contested by Мг. Mukherjee appearing on 
behalf of the respondent Nos. 1 to 5. According to Mr. Mukherjee, the 
term.'post-graduate' is.capable of two interpretations one wider and the 
other restricted. In the wider connotation, according to Mr. Mukherjee, 
it may mean any degree which can be obtained only after graduation, 
that is, a degree which can be obtained on-studies which can be under- 
taken only. after. graduation in Arts, Science or Commerce. In the 
narrower connotation the same term may mean a degree on studies 
next higher to-the graduation course jn the same discipline. Mr. Muk- 
herjee contends that'in the context of the Rule the term should be 
given the wider connotation because in the same Rule the same 
term has been used with reference: to the diplomas as wel] some of 
which are under the University curricula not in the same discipline 
though considered as higher studies after graduation, as for example, the 
diploma in librarianship, journalism or social welfare, Reliance has been 
placed by Mr. Mukherjee on the Calcutta University Act and Ordinances 
Statutes and Regulations framed thereunder to show that in the Calcutta 
University study of law for Bachelor’s degree is post-graduate study and 
there is no provision for under-graduate study in law in the University 
Regulations. Hence, according to Mr. Mukherjee, the term ‘post-graduate 
degree’ has ‘been rightly interpreted by the learned trial Judge to mean 
and include the LL. B. degree, So far as the second point raised by the 
learned Advocate General is concerned, it has been contended by 
Mr. Mukherjee that, since the respondents are serving in a Court of law, 
the LL. B. degree obtainzd by them must necessarily be considered asa 
specialised degree, which helps them in discharging their duties in a more 
efficient manner. Precisely for this reason, the Counsel for the State 
conceded this point before the learned trial Judge. 


9. In their contentions before this Court both the learned 
Advocate General and Mr. Mukherjee are agreed that the learned trial 
Judge was right in his view-that in order to attract the particular clause 
in the. Government order three conditions are to be fulfilled. namely, (i) 
the incumbent must possess a post-graduate diploma or degree (ii) which 
must be of specialised ог. technical nature and (iii), which again must 

„amount to an added qualification for the due discharge of his official 
duties. One, of us had some doubt as to whether the two further 
qualfications as in (ii) and. Gi) above have any application io post- 
graduate degree. That doubt-arose due, to an unfortunate ' ambiguity in 
the terms of the -sanction itself. In the principal clause the qualfication 
of specialised knowledge of technical nature goes by diploma only and 
not by degrees. That was the reason which led fo the doubt, But this 
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doubt stands resolved when it is found that the issue was referred back to 
the Committee on whose recommendation the-above sanction was made 
and the Committee on may 18,1977, expressly clarified the position by 
saying “роѕі-ргайџаќе degree which is considered to improve the, 
effectiveness of the incumbent". "Therefore, any and every post-graduate 
degree or diploma will not count. Such a degree or diploma must 
also fulfil the two other requirements as above. At this stage we. 
may conveniently dispose of the second point raised by the learned 
Advocate General. Accordiag to him,- assuming LL.B. degree, to 
bea Post-graduate degree, that is not a degree which confers any 
specialised knowledge of technical nature which can be said to be: 
an added qualification for the due discharge of normal duties by 
the claimants in the present case, On this point we feel no hesita-. 
tion in agreeing with Mr. Mukherjee that: such a -coritention cannot 
be accepted. Certainly study of law leading to the LLB. degree 
enables those, who had undergone such study, to acquire specialised 
knowledge on the special subject of law ard such knowledge again 
would certainly improve the effectiveness of the employees whó are 
expected to discharge their duties in court involving administration of 
law. For this reason perhaps, the learned Counsel for the State ишу 
conceded tnis before the learned trial Judge. 


10. We, therefore, find no substance in the second point raised by 
the learned Advocate General. 


11. Next we proceed to consider the main point of controversy. 
between the parties, namely, whether the LL. B degree can be said to be, 
a post-graduate degree witbin the meaning of the Government sanction. 
On this point we feel inclined to agree with the learned Advocate General 
that, unless compelled to do otherwise, the term should be ‘interpreted 
having regard to its usual connotation asit prevails in the academic 
world. Such a terms is normally used in academic world to mean a 
degree which is conferred on studies higher than the graduation course 
in the same discipline. The mere fact that in a particular University 
one does not become entitled to study a particular discipline as in the 
case of law unless one had attained particular standard of maturity-by 
passing a graduation course in Arts, Science or Commerce, does 
not render tbe" lowest degree course to be a post-graduate course. The 
degree obtained on study of such a course is undoubtedly the lowest 
degree at the graduate level and not at. the.post graduate . level. When 
the term ‘post-gradute degree’ has aquired such a connotation -and is 
commonly used as such in the appropriate circle; we shall be fully 
justified in thinking that the State Government in according the 
disputed sanction adopted the same meaning and used the.term to convey 


D 
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the same sense, This view of our finds. support from the dicision of the 
Sypreme Court: relied on by the learned Advocate General where the 
Supreme Court observed “by розі. graduate degree” is meant a Master’s 
degree like the M. A. or M. S: and not a Bachelor's degree like the B. T. 
In other words, the expression connotes the successful completion of а 
course of studies ata higher level in any speciality, after the acquisition 
of a 5asic qualification at the graduate level. The B T. course of studies 
we are informed, is open only to graduates and in a dictionary manner 
of speaking, the degree of “Bachelor of Teaching" may be said to be a 
‘post-graduate degree’ in the sense that the degree is obtainable only 
‘after graduation. That is the sense in which the word “Post” is used in 
expressions like “post-nuptial”, “post-prandial”, “post-operative”, *post- 
mortem” and so forth. In ‘these expressions, “post” means simply 
"after", the emphasis being on the happening of an even after a certain 
point of time. But the expressions “post-graduate degree" has acquired 
in the educational, world a special significance, а technical content.. A 


- Bachelor's degree like the B. T. or the LL. B. is not considered (o be a 


post-graduate degree even though those degrees can be taken only after 


graduation. 


12. Mr. Mukherjee has contended that though such would be the 
usual connotation of the term ‘post-graduate degree’, that term is 
capable of a different and wider connotation too and in the context in 
which it has been used in the present case, it must have been intended to 
be used to convey the wider-connotation.’ According to Mr. Mukherjee, 
the term ‘post-graduate’ may mean that which is subsequent to gradua- 


‘tion and that need not be in the same discipline, Therefore, according 


to Mr. Mukherjee, when none can go for’study of law without being a 
graduate im Arts, ‘Science -or :Commerce, the study of law is 
post-graduate study and the: degree obtained on such study isa post- 
graduate degree. Mr. Mukherjee'has invited our attention to the fact 
that the term ‘post-graduate’ has been used with reference to both 
diplomas and degrees: He has contended that there are certain disciplines 
like the librarianship, journalism, social welfare eíc where the University 

permits study .only after graduation ‘in Arts, Science or Commerce 


‘resulting in: obtaining diplomas therein. According to Mr. Mukherjee, 


possession of such diplomas cannot but be considered to be post-graduate 
diplomas for entitlement of the benefit under the Government sanction 


under consideration. a$ and when the other conditions are fulfilled, 


Hence, according to Mr. Mukherjee, when the term ‘post-graduate’ in its 
reference to diplomas: means and includes a ‘diploma obtained on further 
studies after graduation but not ій the same discipline, the same meaning 
should be attached-to the term ‘post-graduate’ when used with reference 


to the degree. 
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13. Though such a contention appears to be attractive on its face, 
in our view, it does not stand to scrutiny. " Under the University 
Regulations there are two types of Diplomas which go by the name of 
post-graduate diplomas, namely, (i) those obtained on further study after, 
graduation in the same discipline e. g. diploma courses in Medical and 
Engineering faculties and (i) those obtained on specialised subjects for’ 
which there is neither any graduate cr under- graduate course of studies 
but“ nontheless are considered’ as further ` studies on graduation 
in Arts, "Science or Commerce. The mere fact that the latter category 
of diplomas are considered to be Post-graduate Diplomás, there is 
no reason to think that even. where the Regulation ' contemplates 
and provides ' for a graduate or an under-graduate course - along with 
post-graduate course therein, a degree or diploma obtained on such 
studies would also be post-graduate degree or diploma only because the 
Regulation does not permit taking up of such courses prior te graduation 
in Arts, Science or Commerce.’ In the academic world the diplomas of 
. the second category as above go by the term 'Post graduate diploma’ 
_ obviously because they are considered to be further studies at higher 
level on the original discipline of either Arts, Science or Commerce but 
not a graduate degree ina discipline which provides -for oo graduate 
and post-graduate courses. 


:14. Next Mr. Mukherjee has Mons relied on the different 
provisions of the Calcutta University Act and the Ordinances, Statutes 
and Regulations framed thereunder to show that in the Calcutta 
University there is no faculty for under-graduate studies in the discipline. 
of law. On the contrary law is incorporated іп the group of faculties 
for post-graduate studies. “Relying strongly cn this provision it has been 
contended by Mr. Mukherjee that when study of law has got the 
statutory recognition of being post-graduate study, there is no reason 
why. thé degree obtained on such study should not be accepted as a post- 
' graduate degree. The simple answer to this contention.of Mr. Mukherjee 
is that the meaning of the term ‘post-graduate studies” is different 
having been: defined to mean “studies for admission to ‘which the 
necessary qualification is a Bachelor’s degree or its equivalent.” The 
provisions relied on.by Mr. Mukherjee are not intended to evaluate the 
course or determine the status of the degrees conferred. They are meant 
to set ‘up an administrative structure to provide for smooth running of 
the University and its.different organs of studies. For that purpose, al) 
studies, which can be taken:up only after graduation, irrespective of the 
status or standard of that study, are grouped, together and put within the 
group of faculties for post-graduate stud es. We think it will -be ‘a 
mistake to hold that, when law is taught in the University under the 
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control and supervision of a faculty which has been put in the group of 
post-graduate faculties, that would render the Bachelors degree in law to 
bë a post-graduate degree. 


15. For these reasons, we are unable to accept the contention of 
Mr. : Mukherjee that the term ‘post-graduate degree’ as used in the 
Government sanction should be interpreted to’ mean anything other than 
what is understood by people in the academic world. ‘This position 
becomes clear as and when we refer to the report of the Committee 
presided over by Shri Ajay Mukherjee whose recommendation being 
accepted, was being implemented by the Gcvernment sanction. The 
material part .of the Committee’s recommendation is to be found at 
page 23 of the report and it reads as follows :— 


“There is provision under the State Government existing Rule 
for: giving ` “certain incremental benefits to people. with higher 
quatifications like Ph.D. D, Sc, M.R.C.P, FRCS , M.R.C.O.G., M.D, 
М.О, M.S and D.C.M S. M. Tach etc. in teaching line and also in 
medical, engineering and other services. We would like to 
recommend that to attract men of quality and also for removing 
frustration the Government should think .of giving three incremental 
benefits for those who acquired specialised knowledge of technical 
nature by obtaining post-graduate Diplomas of recognised Universities 
and six incremental benefits for post-graduate degrees of recognised 
Universities subject to the condition that these incremental benefits 
should be available once in their carreer—who: have not got it at 
the time of entry, may get it as soon as those post-graduate 
z qualifications are obtained or who kave obtained earlier.” 


16. Used ia the context of degrees specifically referred to, the 
Committee really meant and intended that the term ‘post-graduate 
degree’ would include those degrees which are obtained after graduation 
on studies of a course higher than the graduation course in the same 
discipline which provides for both graduate and post-graduate courses 
‘of studies. It is very clear from the recommendation of the Committee 
itself that the Committee never intended to use the term ‘post-graduate 
degree’ in the wider sense as contended for by Mr. Mukherjee. The 
Committee was merely extending the same benefit which had earlier 
been given to. some of the branches of employment under the State 
` Government to others but only on the basis of higher qualifications above 
the graduation level. 


17. -In the result, accepting the contention of learned Advocate 
Goneral we hold that tke term ‘post-graduate degree’ in clause (iii) of 
the aforesaid Government sanction cannot mean and include LL.B. 
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Degree and the respondents'Nos. 1 їо 5 are not entitled to the benefit 
thereof only because they passed such a‘degree. We are, therefore, 
unable to sustain the view taken by the learned trial Judge. 


18. Before disposing .of the appeal, we must deal with an 
incidental objection raised by Mr. ‘Mukherjee regarding the 
maintainability of the appeal. Though not seriously, Mr. Mukherjee has 
contended that when six petitioners jointly moved this Court on a writ 
petitio and obtained the Rule which was made absolute by the order 
under appeal, one of them, namely, Samar Kumar Samanta, having been 
left out, the.State cannot maintain the appeal. We do not know how 
one of the petitioners in whose favour the Rule was made absolute was 
so left out. But, in our view, each of the petitioners in the writ petition 
was enforcing his own legal right. They mivht have joined together to 
move one application, but that does not stand inthe way of the State 
Government to’ challenge the claim of one or moreto the relief put 
forword and obtained on such a writ ` petition. Moreover, the 
Government order impugned purports to set aside to orders of the 
learned District Judge ; the person left out does not come within the first 
of the orders of the learned District Judge although all the present respon- 
dents are covered thereby. Hence, we think that, though it was improper 
on the part of the appellant to leave out one of petitioners, that would 
not effect the maintainability of the appeal as against the rest. 


19. The. appeal, therefore, ` succeeds and is allowed. .The 
impugned order in so far as it is in favour of the respondents Nos. 1 to 5 
is set aside and the writ petition to that extent is dismissed. . 


20. There will be no oider for costs in this appeal, 


21. Since the circumstances lead us to doubt that the omission of 
one of the parties from the memorandum of appeal presented by the 
State Government is not really accidental nor based on any other reasona- 
ble cause of allied nature, we direct the learned Registrar, Appellate Side 
of this Court, to send a copy of this order of ours to the Legal Remem- 
brancer for information and taking such other action as the Government 
may think fit and proper. Though we have set aside the order of the 
learned trial Judge and held that the aforesaid petitioners-respondents 
are not entitled to the benefit under the Government sanction, still as 
there was some doubt as to the content of the sanction, we would 
only desire that the Government would condone over payments made 
and exempt recovery thereof as otherwise ‘realisation of such over- 
payment may be a great financial burden to the petitioners-respondents. 


. 21.' Mr. Ghose prays for stay of operation of this order. The 
prayer is refused. 


" 
e 
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. 23. Leave £o “appeal "under Article 134A of ше Constitution is 
prayed for and i is refused. А 


. Certified copy of. this order Бє supplied to either of the parties 
within one week from thé date of the application. 
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{ CIVIL REVISIONAL JURISDICTION ] 
- diéfore Mr. Justice Anil Kumar Sen arid Mr, Justice 
Sachindra Nath Sanyal 


Decision : September 29, 1983 


| Bholanath Karmakar ME m" Petitioner 
Versus . 
Sailendra Nath Paramanik — - „б, "isis Respondent" 


Partition Act, IV of 1893, section ! 4— Pre-emption— Có-shárer applyíng 
for—Whether pre-emption is available ` against’ stranger purchasing major 
shares .of- family dwelling house—-Whethér dispüted homestead can be taken 
baviug ceased fo remain the family dwelling house of the plaintiff in the 
circumstances of the case—Scope of section 2 of the Act and Из applica- 
bility —When весбоп 3 would a pply—Interpretation. 


: The principal question involved in the instant appeal is ; whether 
the plaintiff. is entitled to claim pre-emption under section 4 of the 
Partition -Act when the stranger purchaser has neither sued for partition 
nor has prayed for. partition. ane epar allotment of the share 
purchased by him. 


The suit property admittedly, consisted of a | Bastu or ‘homestead 
with two plots of Patit or. waste land- adjoining the said Bastu. Plaintiff 
Bad inherited 1/9th share in the guit land and 1/3rd share in the structures 
constructed ‘by, the, father of the plaintiff | and the defendant who is a 
stranger to the family of the: plaintiff, has by purchase acquired the 
balance 8/9th share- in the suit tand and 2/3rä share i in the structures. 


' HELD : Judicial. opinion-is divided on the construction ef section 4 
ef the Partition Act one view is that the purchaser himself must sue. As 
against this, it has been observed that sucha purchaser must atleast ask for 
partition even as 8 defendant and separate allotment in erder to attarct 
section 4. So, far -as ‘the -Caleutia : -High Cóowri i$ concerned, it has 
consistently been held that in order to promote aud fulfil its object, tke 


s 
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Section should be liberally construed and irrespective of whether the 
transferee ls the plaintiff or the defendant, where the third parties transferee 
is entitled to a share in the family dwelling house by virtue of his purchase, 
the other co-sharer-family-members have been held to be entitled to claim 
the benefit of pre-emption under the said section. 


In a number of cases, the Calcutta High Courí has pointed out that 
the expression, ‘to sue’ may be applied indifferently either to the defendant 
or to the plaintiff and the words, Чо sue’ not only signify ‘to prosecute’ but 
also ‘to defend’. In that sense even where the third-party-purchase is 
defending a suit for partition, his share is liable to be pre-empted under 
section 4 of the Partition Act. In defending sucha suit, sucha defendant 
need not necessarily himself claim partition or separate allotment. 


Later on a question was: further raised as to whether in order to 
attract the provisions of section 4 of the Partition Act to a suit where the 
stranger-purchaser was a defendant, it was necessary that such a defendant 
should expressly claim-a share on partition and allotment. Here again, the 
consistent view expressed by this Court had been that it would not be 
necessary that the stranger-purchaser as defendant must necessarily claim 
partition and allotment. 


^ This Court had uniformly held that a co-sharer can naim partition in 
respect. of a dwelling house so long the dwelling house itself has not been 
partitioned irrespective of whether the family itself had been divided or not: 
So long as the family remains undivided qua the dwelling house, every 
co-sharer has a right to pre- empt the Share sold to a stranger by any other 
co-sharer. 


There is much subiet in ГА contention 7i the appellant thaf the 
defendants application dated 29.7.25. could not have been treated as an 
application under section 2 of the Partition Act. In that application the 
defendant never asked for any open sale. On the otherhand, what he 
claimed is that by right of his position of being the major Share-holder; 
he should be allowed to purchase the share of the plaintiff as the property 
is not otherwise partible according to shares. Such a prayer not being a 
prayer within the meaning- of' section’ 2 of the Partition Act, Certcinly 
section 3'could not have been invoked. But still ‘than, though the plaintiff 
is not entitled to purchase the share of the. defendant under section 3 
of the Act, he is entitled to pre-empt the said share under the provisions of 
section 4 of the Асі. Such pre-emption is to be effected on a-yaluation to 
be made by the Court. : . 


à 


, Cases referred to :— 
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Butto Krishna v. Akshoy Kumar, AIR’ 1950 Cal 11 


“МИ Kamal v. Kamakhya, AIR 1928 Cal 539 


Haradhan v. Ushacharan, AYR 1955 Cal 292 

Satyendra v. Amar Nath, AIR 1964 Cal 52 :. ° 
Santosh Kumar Mitra v. Kalipada Das, AIR 1981 Cal 278. 
"Ramdulal v. Benode Behari, AIR 1949 Cal 245 

Abu Isa Thakur v.: Dinabandhu; AIR-1947 Cal 426 


“Sunil Kumar Mukhopadhyay” y. Pravash Chandra Mazumdar, 
- AIR 1969 Cal 88 


Surendra М. Achar v. Ram Chandra Hazra, 75 CWN: 195 
Sakhawat Ali v. Ali Hossain; AIR.1957 Allahabad 356 
Alekha Mantri v. Jagabandhu, AIR 197] Orissa 127. . 
Subal Chandra Modak v. Gostha . Behari, 60 CWN 829 


„5. P. Roychowdhury and Amit Roy . ..... for Appellant 
„A. N. Banerjee and Motilal Agarwalla for. Respondent 


The judgment of the Court was as follows :— 


E 


‘Sen, J. -This is- an appeal:from an appellate decree. The subje:t- 


matter of;challenge is the judgment and decree dated June 19, 1978, 
' passed by the learned Subo-rdinate Judge, Midnapore in Title Appeal 
: No. 300 of 1975 reversing those dated, August 2, 1975, passed by the 
learned Munsif, Ghatal.in Title Suit No. 125 of 1972. That was. a suit 
for partition and the defendant is the appellant- before this Court. The 
only question which-has been agitiated in this appeal before us is as to 
whether the.plaintiff.is entitled to claim per-emption under section 4 of 
the Partition Act when the. stranger purchaser has neither sued for 
partition nor has prayed for partition and separate allotment of the 
share purchased by him, . r 


2. The suit property consists of dives plots, ‘being Dag Nos. 2010, 

2011 of Khatian No. 676 and Dag..No.2012 of Khatian No. 897 of 
Mouza Kharar set out in Schedules Ka. and Kha ќо the . plaint. Оп the 

` settlement records all these plots are ‘non-agricultural in nature and 
while Plot No. 2011 is the ‘Bastu or homestead Plot Nos. 2010 and 2012 
are Patit or waste land adjoining. the said Bastw. The suit property 
admittedly was inherited by three brothers Ram Tarak, Rammoy and 

‚ Shyamacharan from their father Churamoni. On the concurrent findings 

_ of the two Courts-below while Sailendra, one of three sons of Rammoy 
had -inherited 1 [9th share in the suit land and 1/3rd share in the 

. structures. (Schedule Ga) built by his father Rammoy, the defendan, who 
. is a stranger to-the family of the plaintiff, has by purchase acquired the 
balance 8/9th. share i in the suit [апд 2/3rd share in the structures, This 


p 
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` hàs been found concurrently by the two Courts below and that has not 
been challenged before us in this second appeal. , 


3. According to the plaintiff;, his. father Rammoy and uncle. 
Shyamacharan had to leave their original. homestead and they. built а 
mud-walled house on Dag No. 2011 about 40 years back and lived: there. 
- Later Sliyamachàran left the place and: settled in Calcutta. When that 
mud-walled house fell down, plaintiff’s father. Rammoy_ built a two 
roomed house on the said plot; lived there and died and. after his death 
plaintiff and his brothers continued to live there until they, for their 
professional work, viz., goldsmithy went over to Puri., ~Pjaintiff’s case 
further was that he went over to Puri about.5 years prior to the suit. 
The plaintiff. claimed the house situate on Plot No. 2011 to’ be the family 
dwelling house and the other two: plots constitute a part thereof. Since 
` the other co-sharers sold off their share to the defendant, the defendant 
: took possession thereof and enclosed the entire ‘area by a boundary wall 


"s built ‘by him.. Hence the plaintiff ` instituted ihe suit for declaration ‘of 


“his title as a co- -sharer and partition along’ with a prayer for pre-emption 
. under section 4 of the Partition Act. : 


4. The-deferidant contested the suit by filing - a written. Беш, 
He claimed that there wa a previous partition between ihe co-sharer 
‘(which the defendant ‘failed . to’ substantiate ‘at . the trial} and. what he 
: purchased was the- separated portion ánd- nct a share in the undivided 
^ dwelling house.: It^was further pleaded that the dwelling. house ceased 
` 60 be the femily dwelling Бойе since the plaintiff abandoned the game 
40 years "back arid began to ‘stay in his father-in-law’s house as a 
permanent member of that family. The :defendant ‘on. such grounds 
challenged the pliintiff's claim for pre-emption. 


`5. On the pleadings as aforesaid several issues were raised 
including an issue as to whether the plaintiff was entitled to claim right 
of pre-emption under section 4 of the Partition Act. 


6. The learned Munsif decided the aforesaid issue against the 
plaintiff. But in doing so it has been rightly pointed out Бу the Court 
оё Appeal below, - he failed to arrive at any firm or clear finding. as: to 


the ground for doing so. The principal reason assigned by the learned ` 


Munsif was that when the. plaintiff left the dwelling house being a Ghar 
Jamai or a domesticated són-in-law in his father-in-law’s family and when 
the brothers too left for Puri the suit property was abandoned and it 
_ ceased to be the fániily dwelling house: the - parties “having tio intention 
to use it as, ‘such,’ Having overruled the claim- for pre-emption the 
learned Munsif weht on ‘to pass a money decree for a.sum of Rs. 605/- 
_in favour of the plaintiff by "way cf compendation c on ue ground shal. the 
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` suit property was not partible -on the fractional ‘share їй by the 

phaintiff. - The value was assesséd on the basis- of ‘the valuation of the 
Suit property earlier made in the suit. ` - 


| F: Thè plaintif? preferred. an appeal and the learned Sub-ordinate 
А Judge in ibe Сойі of Appeal below has reversed the decision of the lear- 
т ned Munsif. According to, the learned Sub-ordinate Judge the defendent 
waa a stranger purchaser." "Не further found ‘that the suit property was 
the dwelling | house of the father of the plaintiff and his co-sharets and 
continued to remain as such even after his death. Though the plaintiff 
-and their brothers were living at.Puri forthe time being for carrying on 
their “profession i in goldsmitliy there was no indication that the plaintiff 
or the co-sharers ever abandoned the dwelling house altogether. or gave , 
up the intention of using.it as such. He found that the plaintiff never 
alienated himself from’ his father’s family by: marriage. On the other 
hand on careful consideration of the evidence, the learned Sub-ordinate 
Judge сае to the conclusion that evidence: clearly indicated- existence of 
“an intention of the plaintiff. to niaintain the dwelling house as such. The 
family not having | divided qua the dwelling house, the learned Sub- 
ordinate Judge held that the plaintiff was entitled to -claim pre-emption 
under section 4 of the Partition Act. He held further that when the 
` defendant himself had made an application for- salé under section 2 of 
the Partiti ion Act, the plaintiff was entitled to have the defendant’s share 
purchssed under section 3 or the valuation -as made by the learned - 
-Munsif. . The learned Sub-ordinate Judge accordingly decreed the claim 
“for per-emption and. directed that on plaintiff depositing a sum of 
Rs. 4 ,545]- being the value of the share of the defendant; that share 
would be-trans ferred in favour ‘of the plaintiff. - Feeling aggrieved s the 


Е defendant has preferred the present.second appeal. 


8. Mr. Roychowdhury appearing in support. of this appeal 
pas‘ rüised four points. Firstly it Ба$ ‘been. contended by Mr. 
Roychowdhury that in- order to attract section 4 of the Partition Act, 
- the -stranger purchaser must -sue for partition. According to Mr. 
Roychowdhury, though the term sue ‘for partition" does not necessarily 
mean that such a purchaser must himself be the plaintiff but even as a 
defendant he must claim partition and separate allotment in order to 
bring him. within the mischief of section 4 of the - Partition Act. In the 
-present case, according'to Mr-Roychowdhury, the defendant not having 
either sued-:for partition nor having claimed partition on separate 
_ allotment, the plaintiff i is not entitled to claim a-right of pre-emption 
under Section: 4 of | the Partition Act. Strong reliance is placed by 
Mr.-Raychowdhury on a Bench decision of this Court in the case of 
(1) Netai Das v. Hari Das, ILR 1967 (2) Calcutta 301. Secondly, it has 


1 
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been. т И Mr. к е that. on the evidence: on- recqrdi 
the learned Munsif was right in his. conclusion that -the suit property 
- ceased to remain the family dwelling house of the- plaintiff and, therefore, 
he can no Jonger claim a right of pre-emption as. against third: party: 
purchaser of a share thereof. Thirdly, it has been contended. by- “Mr. - 
Roychowdhury that there is по evidence to indicate that the two plots, 
Dag Nos. 2010 and 2012 really eonstitute a part of the dwelling: house- 
so that the plaintiff can claim any right of pre-emption in respect of those 
plots. Lastly, it has been contended by Mr. Roychcwdhary that the: 
defendant's application had been wrengly treated as. an Application: 
under section 2 of the Рагін. Act by the learned Fudge the Court of 
` Appeal below and, as such, the learned Judge is in. error im invoking the 
provision of section 3 thereof and directing sale in. favour of the plaintif£ ` 
of the defendant’s share in the suit property. 


9. Mr..A. N. Banerji appearing on behalf of the respondent, has- 
strongly contested. aH the points thus raised by Mr. Roychowdhury. 
According te Mr. Banerji on the earlier. decisions of this: Court а. co-sharer 
ef.a family d welling.house even as a plaintiff in a suit for partition cam 
claim a right of pre-emption under section ‘4 of the Partition Act as 

“against a third party purchaser where such third party. purchaser by: 
-virtue of.such purchase is entitled to a share therein irrespectwe of 
"whether he sues for partition or claims separate allotment in respect of - 
the share so purchased. Mr: Banerji has contended that such had been 
the construction. of section 4 of the Pastition Act well-settled by the: 
€cnsistant decisions of this court and the depirture therefrom as 
indicated in the decision szelied on by Mr. Royehowdhury is not consistent 
with the principle so settled. 52 far as the second point.raised by 
Mr. Roychowdhury is concerned, according to Mr. Banerji the learned 
Judge in the Court of Appeal below had. rightly found the suit property 
to be the fanily dwelling house of the plaintiff on the evidence on record 
and there is no reason why such а nding- should be interfered with’ in а 
second appeal similar is the contention of Mr. Banerji with regard to 
ihe third point raised by Mr. Roychowdhury. In answering, the, last 
point raised by Mr Roy Chowdhury, Mr. Вапегр has, contended, that 
both: the courts had concurrently held that the defendant had filed am 
application . under section 2 of the Partition Act which would necessarily 
_attract section 3 thereof. Accoiding to Mr. Banerji the-learned., Munsif 
wrongly: refused to give benefit of that provision to the plaintiff om. the 
- view that the defendant being the major share-holder he is анам to. 
“purchase of the share of the: plaintiff ` 


: 10. So far as the first point raised by Mm. Журе айг: is 
concerned one must take note of the fact that the different High Courts. 


n 
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Яп India had not construd section-4. of the: “Partion Act on the point at 
issue in an uniform manner. While some had taken the view that the 
purchaser himself must- sue, others had taken"s modified view that such 
га purchaser must atleast ask for: partition even as à defendant and’ 
separate allotment in order Xo attract -the provision. So far as the 
Calcutta High:Courtás concerned, it has consistently been held that in 
:órder to promote and -fulfil its object, е section should be liberally 
construed and irrespective of-whether Ве tertisferee. is the plaintiff ог: 
‘the defendant, where the third party transferee is -ontitled-to- a ‘share in 
the family dwelling’ house by virtue of his purchase, ‘the other co-sharers 


~ family members ‘have been‘held to Фе entitled ‘to claim the "benefit of 


pre-emption under the said section. In ‘the case of (2) Satyabhama v. 
Jatindra, ATR 1929 Calcutta 269, Suhrzwardy and Jach, J5. were called 
upon to decid: d this point specifically. In that case one of fhe co- 
sharer, a defendant in the suit for partition claimed ‘pre-emption not only 
tin respect of the share of the plaintiff bat also ofthe defendant Nos. 14 
to 19 all whome were stranger purchasers. The trial‘court allowed 'the 
said claim but on en appeal the learned District- Judge set áside the order 
for pre-emption in respect cf (he shares of defendants 15 to 19 holding 
‘that the trial court wes in error in ‘permiting the co-sharer claimant to 
pre-empt. ‘the shares of the other defendants. That decision of the learned 
(District Judge "being challenged i in this Court the learned Judges upheld 
the claimant co-sharers” claim of pre-emption in respect of the share 
of défendant Nos. 14 to 19 äs well. In dealing with an ‘objection raised 
юп behalf of the ‘respondents in the said appeal to be ‘effect that the 
Tespondents not ‘having brough$ a suit for partition section 4 of the 
Partition Act can have no application, the learned Judge observed: “If 
effect is, giving to the respodent’s contention the result will defcat the 
object of the Legislature to secure indivisibility ofa dwelling house. It is 
possible that two ‘persons outside fhe family buy two shares of two 
members’ of the family and‘ one of them brings a suit for partition making 


- the other a defendant and if his right to purchase the share of dwelling 


‘house fails on any account the stranger defendant may yet be given a 
share i in the dwelling house because he does riot happen to be a plaintiff 
än the suit. This ‘is ‘certainly not what: the Legislature intended and 
we must try to put a reasonable construction on the acts of the 
Legislature”. The basic reason given by the learned Judges in arriving 


uat the aforesaid conclusion is that a party in a partition suit whether 


a plaintiff cr a defendant is at the ‘same time a plaintiff. as well a8 а 
defendant and this “dual capacity of a party in a ‘partition suit does not 
` precÍude even a defendant who claims a share in ‘the dwelling house from 
ibeing treated as plaintiff for the purpose of section 31 of the Partition Act. 
in а aumber of cases es following: this decision, this court pointed out that 


4^ 
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thé. expression чо sue” “may - Js applied indifferently either to “the: 
defendand.. or plaintif and the words ‘to’ sue” not only signify "uo c. 
prosecute” “but, also ‘to defendent". In that sense even where the third | 


- ^ party purchaser is defending a suit for partition, his sBare-is ` Hable to t 


be pre-empted under section 4 of the Partition Асі. In defending. such: 
. œ suit such a defendant need not necessarily Line claim partition or- 
separate allotment: "rot . . З i 
- AE. ‘Earlier to. the aforesaid. decision i im. е ‹ ease of à ғай" Ve 
Sarada, 1912 CLI 525, Ashutosh. Mookerjee clearly, poined , out the object 
of section 4 of the Partition Act is to prevent a, tranferee from a member А 
. ofa family who is. an ~ outsider from’ enforcing his way into the. dwelling: 
Y house і in which the other. members of the family. to which the ` thansferor, ` 
belongs, have à right to live.” Sir Ashutosh Mookerjee was, t therefore, 
.ef the view that the.s said provision should have a liberal construction SO 
that its object can be fulfilled, it being.a logical" sequel to section 4 of - 
the transfer of Property Act. Since then so far as this- -Court is concerned,- 
it had always. been ‘consistent in its view that section 4 should have a- 


` - liberal construction having regard. te hes object of it. ` Reference ^ 


may be. made, Фо the decisions. in- the. cases. of (4) Вино 


- . Krishna у. Akskey Kumar, AIR 1950: Сакши 1H, (5) Мата! v 


~- Khmakhya, AIR 1928 Caleutía 539, (6) Haradhan v. Üshacharan, ‘AIR. 

| 1955 Calcutta 292, (7) Satyendra v. ‚ Атат Nath, AIR 1964. Calcutta. | 
`52. and (8) Santosh ‘Kumar. Mitra ыш. Das, AIR 198k > 
Calcutta 278. 5 Xu Ni : : a 


. 12. - In still later years a question y was farther raised? as 60 whether f 
in order to attract the provisions of section 4 of the Partition Act to.@ - 
suit where the - stranger purchases was a defendant ig ‘was. nécessaTy ` 
that such a defendant. should expressly claim a share op - partition and . 

s allotment.: “Here again, the consistent view “expressed by this eourt had -- 
been that it is not necessary that the заг де?” ‘purchaser ав defendant | 
myst- necessarily. claim partition ‘and allctment. fn: the case of < 
(9) Ramdulal yv. Benode Behari, AIR. 1949 Calcutta 245, Henderson, E. 
expressly held as such when he upheld the claim of pre- emplion by EL 4 

po-sharer,, с defendant. No. I who. wasa stranger purchaser but Whowüs^ 2. 
лој appearing to contest, In the ease of (10) Abu Ба Thakur . Yat ge 


. -Dinabondkw, ATR 1947 €alzutta 426, б. N. Das, J- held аз, ‘suck when ` 


| the learned Judge referring to the object : of the section as pciated out by РИ 
Sir Ashutosh “Mokherjee: -observed that the said object. would be frustra- 

жеб if-by chance a’, stranger forces himself to the dwelling. house and 

drives а co-sharer to file a suit as the plaintiff. . ‘In the case of Haradhan, 

у. : Ushacharan-(supra) Р. N. PEU i. expressed the same view. m. 


y 
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` that cese, the third party purchaser having obtained an exparte decree 


for possession in execution of the decree with the co-sharer who then 
claimed a right of pre-emption which was ultimately upheld by His 
Lordship. 


13 Next we proceed to refer toa decision rendered at or about 
the time when the decision relied on by Mr. Roychowdhury was rendered. 
This was a Bench decision of P. N. Mookherjee and A. C. Gupta, JJ, 
in the case of (11) Sunil-Kumar Mukhopadhyay v. Pravash Chandra 
Mazumdar AIR 1969 Calcutta 88. Dealing with same question specifically 
raised before them it was observed : “A point has been raised 


.by Mr. Mitra appearing on behalf of the defendant respondent 


in this case that interpretation would be applicable or available only 
where the defendant himself was claiming a share of the disputed property 
and notin а case where the defendant's claim was, as in the instant 
case, that the property was not undivided joint property but had already 
been partitioned between the parties or their predecessors. The argu- 
ment, however. having regard to the concurrent findings of the 
two courts below that the defence of previous partition was 
unacceptable cannot be accepted as a relevant distinction. The 
property, if it is really joint or undivided, would entitle the defendant 
(stranger purchaser) to his share, acquired by him by purchase, as 
aforesaid,—and he is actually claiming the same,—and so the mere fact 


О. that he raised the defence of previous partition, which is ultimately 


negaitived would not alter the position. 


14. That was the view of this court and the consistent view too as 
pointed out in the case of (12) Surendra N. Achar v. Ram Chandra Hazra, 
75 CWN 195, unti] a note of, inconsistency had unfortunately been - 
introduced by the decision relied on by Mr. Roychowdhury in the case 
of Netai Das v. Hari Das (supra). The view earlier taken. by this. 
Court was not shared by the Bombay and Madras High Courts. The later 
decisions of this Court was quite aware of the said position but stilt the 
said principle was consistently adhered to. In the case of Netai Das 
у. Нагі Das, the learned Judges in paragraph 7 expressly took note of 
the fact that.the view of this Court was different not only from the view 
‘of Bombay and Madras High Courts but also from the view expressed by 
the Allahabad High Court in the case of (13) Sakhawat АЙ v. Ali Hossain, 


. AIR 1957 Allahabad .356. . И is however, difficult for us to appreciate 


how even after taking note of such a different view of this Court in 
existence, the learned Judges without. any reference being made to any 
larger Bench went om to adopt the view of the AJlahabad High Court 


' i» their conclusion. In the concluding part of the decision (vide 


PS 
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para 17), the learned Judges observed that in order to attract 
section 4 of the partition Act “it must appear to the Court that 
the stranger transferee has claimed or is claiming partition 
and separate allotment,” and that application of the said section tn 
a case in which the transferee does not claim or is not claiming 
partition and separate allotment is unwarranted by the language of the 
statute. In our view, the learned Judges introduced a limitation in the 
matter of construction of section 4 of the partition Act, which is not only 
not consistent with but is contrary to the earlier decisions of (his Court. 
Though most of the earlier decisions were referred to they were being 
distinguished on grounds which are not really grounds for distinction. 
Thus the decision in Satyabhama's case was distinguished on the ground 
that there the str nger purchaser had applied fora share in the dwelling 
house. But the fact that the stranger purchaser had applied fora share 
was not the real foundation for.decision in that case as rightly pointed 
out by a Division Bench of the Orissa High Court in the case’ of 
(14) Alekha Mantri v. Jagabandhu, AIR 1971 Orissa 127. The contrary 
view on express consideration of the point by Henderson. G. N. Das, 
P.N. Mukherji, JJ. was not overruled. 


15. Moreover, in interpreting section 4 of the partition Act, the 
learned Judges expressed themselves to say that it should receive a strict 
construction since that section provides for invasion of legal and private 
right just contrary to what this Court had consistently held earlier as 
referred to hereinbefore. With great respect for the judges, we are 
unable to share the view expressed in the case of Netai Das v. Hari Das 
(supra) and we.would rather agree with the contrary view expressed in 
the other bench decision in the case of Sunil Kumar Mukhopadhjay v. 
Pravash Chandra Mazumdar (supra). In construing the provision, the 
learned Judges added a gloss to restiict its operation which is not 
warranted in view of the consistent earlier decisions of this Gourt 
approved and followed by the Orissa, Patna and Nagpur High Courts. 
Though we are unable to share the view expressed by 'the learned Judges 
in the above case, if we really need to differ from them and base our 
decision in the present case on such difference of view we' would have 
made a reference to a larger Bench. But in the facts of the present 'case 
‘we find that the stranger purchaser himself filed an application on July 
29, 1975, in the suit asserting his right of partition as a co-sharer and 
seeking a further right to purchase the share of the plaintiff by virtue of 
the position that he was tlie major Shareholder. The fact of making such 
an application brings the case squarely Within the scope of Section 4 
of the Partition Act even’ on the principle enunciated in Netai Das's 
case. In that view we Чаш “overrule the ‘first point, raised by 

Ms E a > ^ш. ш > d Je 
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Mr. Roychowdhury that the stranger purchaser in the present case being 
. a defendant in a suit.for partition the provision of Section 4 of the 
Partition Act, can have no application. 


16. So far asthe second point raised by Mr. Roychowdhury is 
concerned, it should again be pointed out that this Court had uniformly 
held that a co-sharer can claim partition іп respect of a dwelling house 
so long the dwelling house itself has nót been partitioned irrespective of 
whether the family itself had been divided or not. So long as the family 
remains undivided qua the dwelling house, every co-sharer has a right to 
pre-empt the share sold to a stranger by any other co-sharer. In the 
present case it appears from the evidence on record that the disputed 
homestead was admittedly the dwelling house of the parties and their 
predecessors. Asa matter of fact Rammoy, the ‘father of the plaintiff 
and his two brothers lived there throughout his life. Plaintiff might 
have been married in the same place but it has been the finding of the 
learned Judge in the Court of appeal below tbat he never opted in-law’s 
family as his family. According tothe learned Munsif since the parties had. 
„migrated to Puri, the homestead ceased to be family dwelling house. But 
that obviously was not the correct conclusionto draw from facts found as 
tightly pointed out by the tearned Judge in the Court of appeal below. 
They went over to Puri forthe purpose of carrying on their profession 
but there is no indication that the homestead which was left unparti- 
tioned was totally abandoned. The learned judge in-the court of appeal 
` below had rightly pointed out the material evidence to indicate that 
at least the plaintiff clearly intended to maintain the homestead so that 
it remained the family dwelling house of the plaintiff and his co-sharers. 
The second point raised by Mr. Roychowdhury, therefore, must fail 
and is overruled. : 


17. So for | as the third point raised by Mr. Roychowdhury is 
concerned, it is primarily a question of fact as to whether the other two 
plots constitute a part of the homestead or not and the finding. is against 
the defendant. In a second appeal it is difficult for us to interfere with 
such a finding of fact. It 15, however, contended by Mr. Roychowdhury 
that there is no evidence to support such a finding. We are, however, 
unable,to accept such a contention. . It is not in dispute that those two 
plots adjoin the homstead and constitute a. part. of the non-agricultural 
holding which is not being used for any other purpose. Upon the 
defendant's own showing after his purchase һе had put a boundary wall 
enclosing all the three plots as one unit constituting the.homestead. This 
obviously indicates that the there plots formed the unit of homestead and 
the same was consolidated by walling up the whole area. The evidence 
of the plaintiff further goes to show that these plots were necessary for the 
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beneficial use of the homstead itself. Therefore, it isnot а case where there 
is no evidence to support the findings of the learned Judge in the Court 
of appeal below. So far as the learned Munsif is concerned, he һай пої 
arrived at any contrary finding. In these circumstances, we are unable to 
accept the extreme contention of Mr. Roychowdhury that the finding of. 
the learned Judge in the Court of appeal below in this regard is not 
supported by «ny evidence on record. 


18. So far as the last point raised by Mr. Roychowdhury is con- 
cerned, there is much substance in his contention that the defendant's 
application dated July 29, 1975, could ‘пої have been treated as an 
application under Section 2 of the Partition Act. In that application the 
defendant never asked for any open sale. On the other hand, what he 
claimed is that by virtue of his position of being the major shareholder 
he should be allowed to purchase the share of the plaintiff as the property 
is not otherwise partiable according to shares. Such a prayer not being а. 
prayer within the meaning cf section 2 of the Partition Act, certainly 
section 3 could not have been invcked. 


19. Though the last point thus raised by Mr. Roychowdhury 
' succeeds, in our view the conclusion of the learned Judge of the Appeal 
Court can otherwise be sustained. Thougb the plaintiff is not entitled to 
purchase the share of the decfend:nt under section 3, he is entitled to 
pre-empt the said share under section 4 as held by the learned Judge in 
the lower Appellate Court and which we have just upheld. Such pre- 
emption is to be effected on a valuation to be made by the Court. This 
Court in the case of (15) Subol Chandra Modak v. Gostha Behdri, 60 
CWN 829 held that such valuation should be made in a manner which 
should be equitable to both the pre-emptor and the stranger . purchaser. 
In the present case, the plaintiff asserted his right to pre-emption when he 
filed the suit in 1972. But for the contest he would have been entitled to 
preempt the share of the defendant on the valuation to be made by the 
Court in the year, 1972. It is not in dispute that for the purpose of 
determining the jurisdiction of the Court, the Court determined the value 
of the property upon thorough adjudication on evidence by an order 
dated 21.6.75. The said valuation had not been disputed. It was valued 
at Rs 5,000/ for the land and Rs. 150/ for the structure Assessed on that 
basis the valuation of the defendant's share in the prcperty would be 
Rs. 4,545/- as assessed by the learned Judge in the Court of Appeal 
below. Therefore, when he directed transfer of the share of the defendant 
to the plaintiff on deposit of a sum of Rs. 4,545/- we cannot but uphold 
the said decision though by way of pre-emption under section 4 of the 
Partition Act, and not under section 3 thereof. 
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20, In tha result, the appoat í fails andi is dismissed. There will be 
mo order for costs. c 


Let operation of the ordei remain stayed for a period of twe months 
from this date. 


Sanyal, J.: _ T agree. 
(Р. В. ; 
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Partition Act (гӯ of 1893) Sec. 4— Transfer of share of dwelling. 
Mouse belenging to undivided family te stranger-purchaser— Test of— 
Whether brother-in-law, being Co-owner of portion of dwelling house is a 
member of such undivided family—Séc. 44-of Transfer of Property Act, 
1882 —Recognition ef rights of co-sharers owning dwelling house as members 
of undivided family as somewhat spec’al rights—Interpretatien. 


Kiran Bala was the owner of a dwelling house in Howrah. She 
sold an undivided eastern portion of the house to Uttam and Amulya. 
She also sold the western portion of.the house to Amulya and Sudhanya. 
Ѕодһапуа ћаррейей to be the brother-in-law of Amulya. “Uttam sold 
his share in the house thereafter to Amulya who has since died, Sudhanya 
then sold his share in the property to Dhiren a third party. Tinkari is 
the appeflant in the instant appeal. The appeal arises out of a suit for 
partition instituted by the heirs of Amulya and in that suit a preliminary 
decree. was: passed declaring there 12 anmas share and the appellant 
having 4 annas share in the suit property overruling appellant’s plea of 
a previous partition. Thereafter thé heirs of Amulya filed a petition under 
section 4 of the-Partition Act for purchasing the share of Dhiren. 


HELD :. -The rights of Co-sharers owning & dwelling house as 
members of an undivided family as distinguished from other co-sharers are 
somewhat special as is evident from section 44 of the Transfer of Property 
Act. Such special rights have been farther enlarged by section 4 of the 


Appen jram PARAE Decree No. 93 97. 1964.. 


id pe 
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Partition ‘Act. Here les the impo-tance of the expression, “undivided 
family." To enforce, such rights under section 4 of the Partition Act, the 
heirs of Amulya were required to prove that Amulya and Sudhanya were 
members of an undivided family. It appears from the evidence on record 
that there was по common bond bringing both of them within the fold of 
an undivided family. Sudhanya and Amulya’s wife had a common father, 
but not Amulya. Amulya and Sudhanya are therefore not agnets they had 
no relationship by blood on their maternal side and as such they were not 
cognates. The two families of Amulya and Sudhanya were brought close 
to each other by Sudhanya's sisters marriage with Amulya and this by no 
stretch of imagination effected. integration of the two families, that separate 
identities did not msrge bu: continued. They never lived together nor 
massed together. There is no bond of unity tying up Sudhanya and 
Amulya as members of an undivided family. That being so, the heirs of 
Amulya and Sudhanya were not members of an wadivided family at any 
point of time aad according by the heirs of Amulya were not entitled to 
purchase the share in the dwelling house which the appellant had acquired 
from Sudhanya. ` 


Case referred to :— 


‚ (1), Kshirodh Ghosal v. Sarada Mitra, reported in 12 CLJ 527 


Fhe judgment of the Court was as follows :— 


Chaudhuri, J.: One Kiron Bala Dassi was the owner of the 
property in question namely, à dwelling house in 107, Panchanantala 
Road, P. S. Bully. “She sold the undivided eastern half of the house by a 
kobala to Uttam and Amulya Sadhukhan. By a second kobala she sold 
the western half of the said house to aforesaid Amulya and ‘his wife's 
brother Sudhanya Sadhukhan. Subsequently Uttam sold his share in the 
property to Amulya who has since died. Sudhanya has sold his: share in 
the property to the appellant 


2. Respondents, as heirs of Amulya, brought a suit for partition ; 
and a decree in preliminary form has been passed declaring their 12 annas- 
share, and appellants 4 annas share in the suit property, overruling the 
appellants plea of previous partition. Subsequent thereto respondents. 
filed a petition under section 4 of the Paitition Act (hereinafter to be 
referred to as the Act) for purchasing the share of the appellant on the 
footing that he was a stranger- purchaser in relation to the dwelling house 
which belonged to undivided ‘family. The learned court below has 
allowed the said petition dismissing appellants contention that Amulya 
and Suühanya did not constitute an ‘undivided family” in relation to the 
house and the prayer of the respondents did not comply with the 
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requirements of the said section. So the defendant opposite party ia €he 
proceedings under section 4 of the Act has come up in appeal. 

3. There is no dispute that the property is a dwelling house. 
The learned court below has held that the term ‘family’ used in section 
4 of the Act, according to judicial decisions cited by him, should be 
liberally construed and on'such liberal construction he has held Amulya 
and Sudhanya to be constituting an undivided family. 

4. Mr.S:C. Mitter, the leained Advocate for the Appellant 
vehemently challenges the decision of the trial court. He argues that 
the court below has not given the factual basis for his decision. He 
makes a grievance that the evidence adduced has been totally ignored. 

5. Kalinath, the scn of deceased Amulya, as P. W. 1 deposed 
*Sudhanya and A nulya were never joint. They did not live jointly in 
the said property”. Dhirendra Sadhukhan the appellant as opposite 
party and transferee from Sudhanya deposed’ "'Sudhanya was wife's 
brother of Amu!ya. They were never joint". In the petition under 
section 4 of the Act the respondents had pleaded that ‘subsequent to 
Amulya’s death Sudhanya became the head of the family consisting of 
himself and Amulya’s heirs, but they adduced no evidence in support of 
their plea. 

6. In the well-known case (1) Kshirodh Ghosal v. Sarada Mitra, 
reported in 12 CLJ 527 it has been held that the first element to attract 
section 4 of the Act is that the dwelling house belong to an undivided 

‘family. ' So the point of greatest importance in this case is if Amulya and 
Sudhanya constituted and undivided family in relation to the dwelling 
house in question. Asto.what is a “family” for the purpose of the 
Act we again refer to the judgment of Sir Ashutosh Mukherjee in the 
. case cited above. The exposition is so good that till now no one has 
been able to improve upon the same and extracts from the judgment 
have been quoted in subsequent decisions.to which we do not refer. 


7. Mr. Mitter argues that in the case cited married daughters 
owning a house 5th indescent from the last full owner of the house werc 
beld to constitute a family. Mr. Mitter argues that Amulya and 
Sudhanya neither had a common ancestor nor they were related by blood. 
According to evidence on record, he emphasizes, they never lived jointly 
in the house nor as members of a family they messed together. He 
contends that the evidence on record does not disclose any material to 
justify a conclusion that they were members of an undivided" family. 

8. Mr. Ranajit Banerjee, the learned Advocate for the respondents 
relies on the observation in the judgment referred to, “The word ‘family’ 
as used in the Partition Act ought to be givena liberal and compre- 
hensive meaning and it does include a group of persons related in blood 
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who lived jn the house under one head or one management”. Referring 
to other observations in the judgment he contends neither descent from 
a common ancestor nor constant residents in the house by the co-sharers. 
nor even joint messing by them is a single deciding characteristic of am 
undivided family. He contends that the term ‘family’ is to be interpreted 
in a liberal fashion. | 


9. The rights of co-sharers owning a dwelling house as members of 
an undivided family as distinguished from other cosharers are somewhat 
special as is evident from section 44 of the Transfer of Property Act. 
These special rights have been further enlarged by section 4 of the Act. 
Here lies the  impoztance of the term  undividei family. Тһе 
generalisation as suggested by Mr. Banerjee leads as nowhere. To 
enforce their right under section 4 of the Act, the respondents were 
required to satisfy the Court that Amulya and Sudhanya were members 
of an undivided family. In the evidence on record we do not find any 
common bond or cementing factor bringing both of them within the fold 
of an undivided family. Sudhanya and Amulya's wife had a common 
father, but not Amulya. They were "thus not agnates, they had no 
relationship by blood on their maternal side so they were not cognates, 
The two families of Amulya and Sudbanya were brought close to each 
other by Sudhanya's sister's marriage with Amulya, this by no stretch 
of imagination effected integration of ihe two families, their separate 
identities did not merge rather continued. They never lived together . 
nor messed together. We therefore find no bond of unity tying up 
Sudhanya and Amulya as members of an undivided family. However, 
liberally we try to interpret the term “ашу” we cannot overlook the. 
above stubborn fact. We aecordingly conclude that respondents the 
heirs of Amulya and Sudhanya were not members of an undivided- 
family at any point of time and accordingly they wese not entitled to 
purchase appellants share in the dwelling house which he has acquired 
from Sudhanya. In the above premises we are unable to sustain the 
order appealed against. 


The view we have taken on the principal point of fict as 
noted above is sufficient for disposal of the present appeal, as such we 
do not.enter into other points cf law on which the order appealed against 
is assailed. In the result the appeal is allowed en contest, oxder appealed 
against is set aside and the respondents? petition under section 4of the 
Partition Act is dismissed on contest. We make no order аз to costs. 

„Тһе parties are directed to bear the.cost of the hearing themselves both 
in the trial court and in this court.’ 

Mookerjee J. : Р agree. 

S. P. T. | 


1983 (2) сл Nirmal Kumar v. B. K. Basu — 301 


[ CONSTITUTIONAL WRIT JURISDICTION ] 


'* Before Mr. Justice Manash Nath Roy 
: Decision : June 2, 1983 


` Nirmal Kumar "EM Petitioner 
` Versus 
B. K. Basu & Ors, T ANS Respondents* 


Quo , Warranto—Writ of—Remedy—History of such writ—Onus of 
proof—Public office—Test of—Whether such writ is available in 
circumstances of case—Ordinary .company taken over by Government— 
Ordinance and those кайшы: by Act- Interference necessary for ends of 
justice, 

The writ of Quo Warrrnto is a writ issuable by High Court against one 
who claimed or usurped any “office, franchise or liberty or privilege belonging 
to the State to enquire by what authority’ he supported his claim and to oust 
him it he is not legally entitled-to it. The proceeding in quo warranto is a 
proceeding for judicial remedy whereby a person who occupies or usurps an 
independent subs tantive public office, or franchise or liberty, may be called 
upon to show cause: by what right .he claims it so that his claim to. the 
office, franchise or liberty: may be engrived into and the unauthorised 
occupant may be ousted by a judicial order if need be. 


The ‘writ of quo warradto .has not been mentioned in any of the 
Charters as issued to the Supreme Court of India. Clauses 21, 27 and 
85 of the Calcutta, Madras and Bombay High Courts’ charters respectivel 
omitted to mention along with the writ of Prohibited, the writ of Quo 
Warranto. But Just as in the cases of Prohibition, the learned Judges have 
claimed the Jurisdiction to issue the writs Ei Quo Warranto on analogous 
reasons : . казы 


The proceedings In quo warranto were confined jai within the 
territorial jurisdiction of the Presideney Towns prior to commencement of 
the, Constitution of India, Now such a "writ is available throughout the 
country by virtue of Articles 32 and 226 of the Constitution of India. 


-Generally the burden of proof in a proceeding in Quo Warranto is on 
the concerned respondent to establish his right to the public office. When a 
person is called upon to show his right to an office, he is required to show 
the continued existence of every qualification necessary to its enjoyment and 
the challenge as thrown, must .be established or the case as sought to be 
made out, must be made out in full clarity and without any ambiguity. The 
person charged must. disclose his title specifically and should establish on 
^ relevant evidence . that. he has a valid title; A writ of Quo Warrant lies to 


* Civil Rule No: Hd (W) of 1982, 
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put am end to the holding of the office which was being occupied by the 
person charged. Without any or due, authority or if he holds such office 
without complying with the conditions essential to the right to hold the 
concerned office, in a proceeding for a writ of Quo Warranto, as а general 
rule, the Court should proceed with extreme caution in the matter of for- 
feiture of all or any right-of the person ы arid rights would not be 
forfeited for every alleged act. 


- A public: officer has rights, authority and duties, is which an 
individual is vested with some portion of the subordinate functions оў the 
Government or some Authority, , to be exercised by him, for the benefit.of 
the public, for the ‘term and tenure as prescribed by law. Really, it isa 
trust, thus conferred on public authority for a public purpose, embracing 
the tenure, duration, employment and duties. So, a public office is to be 
distinguished from a mere employment or agency or contract, to which such 
powers and functions are not attached. In order to obtain a writ of Quo — 
Warranto, the office must be one of public nature, The determining 
factor or the test is : whether. the office involves delegation of some of the 
solemn functions of the Government, whether executive, legislative or 
judicial, to be exercised by the holder for the public benefit and unless his 
powers are of such a nature, he will not be a public officer. . Usurpations of 
the public office, would be a crime and, like all other crimes, can be 

- prosecuted and when a judgment is pronounced against the intruder, he 
should not only be ousted from such office but he wonld be liable to pay fines. 
for such usurpation. To justify resort to the extraordinary writ namely by 
Quo Warranto, there must be an office legally authorised and constituted. 


As а judicial writ provides a remedy for enforcing rights, in India, 
the courts have held that the existence of rights is the very founda-- 
tion for the exercise of. entertaining any application for a writ of Quo 
Warranto. On interpretion, the courts in India have also held that the 
language of Article 226 of the Constitution of India is wide enough to 
emphasise and to support the contention that the High Court's power was 
not limited -to issutitg directions or writs expressly mentioned in the : 
said Article, but it is competent to issue “any order or direction" against 
“апу person" for “any other purposes", that is, for any purpose other than 
the enforcement of the fundamental rights. 


A writ in Quo Warranto will issue in respect of an office, only if the 
office is of a public nature. Thejtest to determine the question as to whether 
the office ts a public one or. not, would be to find out as їо whether 
the dutles of the office are ofpublic nature. The office must be one of 
substantive "character. and the same must be created by statute or by the 
Constitution itself. “That being „50, a writ of Quo Warranto cannot go . 


Mor 
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against .-d ; managing committee of a ‘private ааг institutin ‘not 
created By:dny statute or the rales ‘Raving the statutory force. 


‘fn order tò succeed їл. obtaining юм df Quo’ Warrant it has f to 
established that ‘the respondent concerned has asserted his claim to the. 
office in question. and that he is not legally entitled to hold the same or to 
remain ` dn tke office, because КА contravention of some constitutional or 
statutory provisions. l 


Even though the issue of a writ it of Quo Warranto is discretionary, the f 
writ was issued in -the instant case because if such а writ be aot issued or 
the discretion is act exercised, justice would nat be. done. ` | 
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Nani Coomar Chakraberty, Samarendra Kaimar Dutta and 


Tarak Nath Bandopodhva Bs d oie for the Petitioner 
"Menatosk Mukherjee, 4. C. Chakraborty and | 
S. К. Sen Gupta. ` e и Repondent Nos., 1 to 5 and others. 
Paritosh Mukherjee : ыз , | уу Respondent No. 6. 
The jndgineat of the Court Y was вэ ‘fellows :— i 
Roy, J js У Since ‘jt appeared io thé satisaction of. ithe Central 


sovernment that Mis. National Company Ltd., Calcutta, in. this- = 
hereinafter, referred le: as- the said: Industrial Undertaking). оа 
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was engaged in the schedule industry viz., Jute Industry and by diversion 
of funds brought аБоаќ ‹а situation, which’ was likely to affect” the 
production of articles manufactured or to produce therein and that 
immediate action was necessary to prevent such a situation, so in exercise" 
of powers conferred by section ISAA(AY1) .of the Industries 
(Development and Regulations) Act, 1951 (hereinafter referred to as the | 
said Act), an authorised body composing of 1L persons were directed 
to take over the management of the said industrial undertaking for five 
years, On conditions that they (i) should comply with all directions 
issued from time to time by ‘the Central Government, (2) should hold 
office for a period: of five years from the date of publication in the Official 
Gazette of the concerned order, (3) such appointment of the authorised 
body may be terminated by the Central Government if the same was 
considered necessary and (4) the order shall have effect for a period of 
five years as mentioned above.. i | 


2. The petitioner has stated ‘that he is a- qualified Honours 
Graduate of the University of Calcutta apart from having qualifications 
from abroad. It was his case that in 1963, he joined M/s. Bird Hailger 
Group of Jute Millsas Covenanted Assistant and thereafter, on promo- 
tion he held the post of Administrative Officer tilt his appointment with 
the said Industrial undertaking and in the manner as stated hereinafter. 


3. It has been stated that on 13th August, 1976 there was an 
advertisement issued for and on behalf of the said Industrial undertaking 
for the post of Purchase Manager (Jute) and on application being made 
by him. on or about 8th August, 1976, the then Chairman of the 
authorised body of the said Industrial undertaking, General, J. S. Arora 
appointed the petitioner on 8th October, 1976 in the post as advertised, 
at a salary of Rs. 2,000/- per month over and above the perquisites às 
admissible. The petitioner was also required to undergo a period of 
probation Of six years prior to his confirmation and after joining the post 
in question on or about 6th May, 1977, he was ultimately confirmed affer 
satisfactory completion of such probationary period. І 


4. И was the case of the petitioner that on or about 28th February, 
1980, the Chairman of the authorised body of the said Industrial under- 
taking, terminated the services of Respondent No.1 Shri В. К. Basu, 
from his erstwhile‘post of Executive Director. Such order was passed 
with immediate effect from 28th February, 1980 and it appeared from the 
statements as made in this proceedings, the particulars whereof would be 
mentioned hereinafter, that the said Shri B. K. Basu, moved- this Court 
and obtained a Civil Order on or about 3rd March; 1980, with a- further . 
order for maintaining statuts quo as on that date and such Civil Order 
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and the application was ultimat^ly dismissed оп 17th July, 1980, for non- 
_TRosecution and all interim orders were vacated. It has-been stated by 
the petitioner thet on or about 27th April,1980, the National Company 
Ltd., (Acquisition: and .Тгапзѓег . of Undertakings) Ordinance, 1980 
(hereinat ter referred to as the said ordinanze) came into force and under 
section 13 of. the same; every ‘employee of that Company became 
..employee of the Central Government and under the said ordinance 
right, title’ and ‘interest of the - - Company vested with the Central 
~ Government. It has furthér been stated by the petitioner that thereafter 
on or about 28th: April, 1980, the Jute Corporation of India appointed a 
Committee for necessary management - under section 5 of the said 
ordinance and ойе Shri $. К. Gupta was nominated as the Chairman of 
_the said Committee. It was also the case of the petitioner that on or 
about 4th May, 1980, the Chairman -of the Board selected the name 
“Nationz1 Jute Manufacturers Corporation Ltd. "Unit National (herein- 
after referred to as the said Unit), in place of National Company Ltd., 
‘and thereafter by a notification of 11th June, 1980, the Central 
Government directed the vesting of right, title and interest of the 
Company in Nationil Jute Manufacturers Corporation Ltd., (hereinafter 
referred to as the said Corporation). Such crdimance was repealed on 
. 19th July, 1980 and the said Act as mentioned above, came into force. 


5. The petitioner has further stated that on 4th May, 1980, Shri 
S. P. Mullick, Chairman-cum-Managing . Director, informed to all 
concerned that Shri B. К Basu, with the approval of the Department 
of Textile, Government of India, was reinstated as Executive Director 
with effect from the forenoon of 4th May, 1980 and he further requested 
to the addresses that all help, assistance and co-operation should be 
extended to bim, i in the discharge of his responsibilities. The petitioner 
has stated, as the said Shri B. K. Basu had in the meantime dismissed 
some of the employees, they moved and obtained a Rule, being Civil 
Rule; No..4194 (W) of 1961 from this Court and the same is still pending. 
It has been stated that, in that application, а prayer for the issue of a 

Writ of Quo warranto has also been asked for against Shri B, K. Basu. 


6. It was the further: claim and allegations of the petitioner that 
after réjoining the services as aforesaid and in the manner as indicated, - 
the said Shri Веви become inimical with the’ petitioner and he frankly 
disclosed that he would teach the petitioner a lesson, as he thought that 
at the instance of the petitioner, steps were taken against him. In fact, 

the petitioner ‘has stated that the said Shri. B. K. Basu was not pleased 
— with him,‘as lie refused to make arrangenients for unofficial , sale of B/L ` 
' Thread waste and that too according to thé” directions of the said Shri 
' Basu and to his 3 nominees. It was the” categotical assertions of the 


a «17 
. 
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petitioner that such refusal to comply with the irregular request of the 
said Shri Basu, made him infuriated against the petitioner and as such, 
he became vindictive. The petitioner has annexed as Annexure “А” a 
document which according to him, was addressed to him by Shri B. K. 
Basu and by the said document he was asked by the said Shri Basu to 
arrange for the sale of B/L Thread waste by 12th August, 1981. 


РА 


7. It was also the case of the petitioner that іп order to give vent 
to his desire to punish the petitioner without any justiciable cause or 
reasons, the said Shri Basu further took other steps, not only to humiliate, 
but also to prejudice him. In fact, he issued a circular dated 24th 
December, 1981, stating that Commercial Manager would be directly 
responsible to the Executive Director for gunny sales, stores, purchased 
and jute purchase division of the said unit. These Act, the petitioner has 
stated, were so Jong performed by him. It has been stated that there- 
after, on 7th January, 1982, the said Shri Basu transferred the petitioner 
from the post of Purchase Manager (Jute) to Assistant Manager, Mill, 
without hearing him and insisted that the petitioner should hand over- 
charge forthwith. The petitioner has stated that he had no alternative 
but to abide by the order of transfer as passed on protest that Shri Basu 
should not be so vindictive towords him. The petitioner has also alleged 
that Shri Basu assured that the petitioner would be promoted to the post 
of Commercial Manager very soon and as nothing was done, the 
petitioner, by his letter of 14th January, 1982, lodged a further protest 
against the order of transfer. He has althroughout claimed and still he 
i8 claiming such order of trnnsfer. to bea case of demotion and bad 
because no opportunities or any bearing was given to him and as such it 
was also claimed that actions as taken, were against the principles of 
natural justice or fundamentals of fair play, apart from being that they 
were not bona fide 


. 8. It was also stated by the petitioner that it would transpire from 
two circulars dated 18th January, 1982 that Shri B. K. Basu, Respondent 
No. 1, directed that one Shri O. P. Modi, Stores-in-Charge, would in 
addition to his duties, look after store purchases and Shri S. K. Das 
Gupta, Incharge Jute Department (Mills), would in addition to his duties, 
act as Jute Purchase Officer. Such circulars were claimed by the 
petitioner, to have been issued in hot haste and huiry, for the purpose of 
victimising him without making any organisational change. That apart, 
it has been stated by the petitioner that the respondent Shri Basu made 
untrue allegations against him on 7th January, 1982, to the effect that he 
had taken away two daily jute register for the years 1978 and 1979 and 
had also directed him to hand over those registers to the senior Manager. 
Such allegations were not only denied by the petitioner but he also, by 
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bis jenes of 16th February, 1982, claimed them to be untrue, It was also 
allegéd by the petitioner that not only, the said Shri Basu but also officer 
'uhder him, acted in connivance and in ‘collusion to discredit and humiliate 
him and in fact, on false allegations. and i in pretext the said Shri Basu was 
out to put the petitioner into difficulty, and.trouble. Asa result of that, 
the petitioner has stated that he was asked - by the yesman of the ‘said 
Shri Basu, to Teport for duty on Sundays and even on days when he was 
sick. 


9. It would appear from the statement as made that as soon as the 
petitioner joined his duties after the expiry of sick leave on 4th March, 
1982, he was served with a show-cause notice by the senior Mill "Manager, 
for unauthorised absence and leaving his quarters." Such show-cause was 
duly replied;to by the petitioner: and he has stated that thereafter, on 
5th March; 1982, he received a memo dated 4th March, 1982, from the 
respondent Shri Basu to the effect that the- management had decided to 
hold an investigation with reference to the letter dated 16th February, 
1982 as mentioned hereinbefore, and the petitioner was asked to report to 
Shri Н: C. Datta Financial Controller at the Head Office. After receipt 
of the said memo, the petitioner on the same day asked Shri Basu to 
supply him.the copy of the decision of the management alongwith reasons 
for the investigation and also to refer the matter to a future day. He 
has allegad that in fact thé said Shri-B. K. Basu did. not accede to such: 
prayer and directed that the Financial Controller as Chairman of the 
Board of Enquiry, would probe into the matter. The petitioner has 
alleged that respondent Shri Basu had appointed one of his subordinate 
officers to enquire into the allegations made by him against Shri Basu and 
that too for the purpose of obtaining a tepo in his favour. 


10. ` It would also appear from the - statement in- the petition that 
petitioner althroughout claimed that at all: material times and before the 
circular dated 24th December, 1982 appointing one Shri A. K. Mitra as 
Commercial Manager, he was the Purchase Manager (Jute) and was 
directly under the Executive Director and to him alone he was answerable. 
It was his case that the post of Assistant Manager, in the Mill was and 
still, is lower in rank though such post carries the same salary. It was 
the ‘petitioner’s case that by the.order of transfer, he was forced to join in 
the lower post of Assistant Manager and that too against all existing 
norms and rules of natural justice and apart from the prejudices as 
mentioned above, the petitioner has stated that he was also deprived of 
various other facilities which „жеге available, to him, on such reversion. 
As such, lie has claimed the order of reversion to be mala fide. 


: tall. It was stated by the petitioner that ‘the: Board of Directors of 
the said Industrial Undertaking was the appointing body of the Executive 
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Director and the services of the Respondent No. 1 Shri B. K. Basu having 
been terminated on 28th April, 1980, he was not an employee on 27th, 
April, 1980, when the said ordiance came into force. It was also the case 
of the petitioner that the post of Executive Director was and still is .a 
public post in view of the “said ordinance and the said Act. He has 
further stated that the untrue allegations which were available or are 
strewend in the pleadings would show and establish without any doubt 
that whatever action was taken at the behest dictates of the Respondent 
No. 1 was in colourable use and exercise of power apart from being 
mala fide and without jurisdiction. As mentioned above, -the petitioner 
althroughout maintained that the investigation was sought to- be 
conducted by the subordinate of Shri Basu and that too under his dictates 
and orders only for the purpose of getting.a favourable report and thus 
it jeopardized the case of the petitioner to punish him by any means. It 


was further stated by the petitioner that the said Corporation is an - 


authority under Article 12 of the Constitution of India. 


12. The affi lavit-in- -opaosition by Shri B. K. Basu, Respondent ` 


No. 1 was dated 23rd Dezember, 1982. That affidavit would be referred 
to hereafter as the first affidavit, In the said first affidavit it has been 
stated by Shri Bisu that the post of Purchase Manager (Jute), would be 


equivalent to the post of Assistant Manager of the Mill and both the: 


grade and scale of the said post and other benefits are equal. He has 
also stated that said Company was running with a huge loss, considering 
the capabilities and qualities of the deponent, he was appointed to 
resusciate the shattered economy of the said Industrial Undertaking. 


The deponent has further stated that because of his qualifications and - 


other qualities he could bring about a bright trading picture of, the said 


Industrial Undertaking of the said Company. The, deponent has stated. | 


that at this stage there was a change inthe chairmanship of the then 
authorised body of the said Company and one Sbri J. L. Tripathi 
having resigned one-Shri Salil Kumar Gupta took over charge of the 
then authorised body. · It has been stated that on such joining the said 
Shri Gupta started planning all sorts of the mula fide and illegal 


activities against the  deponent. It was further alleged by the. 


deponent that thereafter the Managing Director of the said Company 
being Respondent No. 3, ignoring.all the existing norms and with 


ulterior motive asked the Financial Controller, who was subordinate to ` 


the deponent, to issue certain circulars directing the stoppage of 
movement of all goods and: materials out of the bills. Such act or 
actions of. the said Respondent No. 3 was also claimed to be 
unauthorised. The deponent has also given other and further particulars 
about the humiliation meted to him by or at'the instance of the said 
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Shiri Gupta ad ‘has stated ‘that on being” 80 жишей he.made а 
Tepresentation to: the .Hon'ble Ministet-in-Chargé of Industries and 
‘Commerce and it was at his intervention. the personal grudge and mala 
Jide intentions of the said Shri Gupta could not be given further effect 
€o and before any mischief could be done to him, the deponent moved 
this Court. and obtained Civil Order as mentioned hereinbefore. 


13. It "would appear from the statements in the said. first affidavit 
that in that proceedings initiated by .or at the instance of the said 
deponent, there were claims and counter claims: and. allegations and 
ultimately the deponent succeeded in obtaining an order of. maintenance 
status quo-as on 6th ‘March, 1980 and was-directed to be continued 
initially till 24th March,’ 1980 and thereafter, till the disposal of the 
concerned application: The deponent-has also stited that as no order 
of the-purported termination of his service was indicated before he moved 
the writ petition there wou d, in fact, no .terminstion at afl or ia the eye 
of law.and in view of the order made by this Court, he continued to be 
in his position as Executive Director of the said unit till 17th July, 1980. 
He has also stated that subsequent thereto the said Company decided to 
veinstate him and on.such the concerned Civil Order was not proceeded 
. with and by- an order 17th July, .1980, the application in question was 
' «ismissed as the petitioner did not prosecute the same. It has been 
` s:ated further that after that, the deponent was reinstated by letter dated 

4ih May,.1981 in the said unit in terms of the directions given by the 
` Central Government and his leave from 27th February, 1980 to 3rd May, 
(981. without pay,.but with continuation of service and benefits of 
provident fund and gratuity was sanctioned. As a result thereof, it was 
the categorical statement of the deponent that his service was never 
considered or taken to break but the same was a continued one He 
has also stated that the steps as taken by him against the other personnel, 
whose particulars the petitioner has given” and who have obtained a 
Rule, were taken. duly, legally, bona fide aud in proper use and exercise 
ofpower.  - 


14. The шен has denied the allegations that he took steps 
against the petitioner. to satisfy- his grudge or in a mada fide manner or 
for the purpose- of humiliating bim ‘and that too for the reasons as 
indicated - by‘ the petitioner. He has’ stated that the slip dated 12th 
August; 1981. in question was not sent to the petitioner for the purpose of 
disposing of the B/L, Thread. waste: It was his- allegation that the 
petitioner intentionally and with "mala fide motive has made statement 
contrary to the: above and that {бо for misleading this ` Court. It’ was 
denied by the deponent that in October, 1981.'he asked the petitioner to 
sell scraps ` and/or "drums efc. without- givitig any advertisement ia the 
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paper or without giving up a notice on the notice board. He has stated 
that he duly requested the petitioner to sell the articles in question on 
the basis of quotations appropriately received but there was no request 
by him to sell those articles to his nominated buyers. It was also thq 
case of tbe deponent that эл 7th August, 1981, Shri S. K. Gupta of the 
Jute Department of the Mill sent a note to the senior Manager, Mill for 
sale of B/L waste yarn with a copy to the Executive Director on ІНЬ 
August, 1981 and the said senior Manager also wrote a letter to the 
deponent intimating him that there was-a huge accumulation of such 
waste in the mill. It was also intimeted to the deponent that Shri 
S. K. Gupta was also reminding the petitioner practically everyday but 
he was not taking any action with regard to such B/L waste yarn which 
was jamming up everyday. Under such circumstances, the deponent 
has stated that he as Executive Director, directed the petitioner that as 
per resolution of the ‘‘Waste” sub-committee dated 4th August, 1981, the 
petitioner was supposed to initiate and sell the concerned waste yarn but 
there was not taking any step and that was also one of the reasons why 
directions were given for taking immediate steps in the matter. The 
petitioner has also given particular of such B/L waste yarn which would 
be about 22.5 M. T. and were sold @ Rs. 3,100/- per M. T. The 
deponent has also stated that the petitioner was allthroughout negligent 
of his duties and he was out to frustrate the smooth running of the said 
unit or its Mill and to carry out the orders duly given by his superiors. 


15. The transfer order of the petitioner was also claimed by the 
'deponent to be due and bona fide one and he has denied that the same 
was issued suddenly as alleged. It has been stated that such order of 
transfer of the petitioner had to be issued for exigencies of business of 
the said Company and transfer being a condition of employment, the 
petitioner cannot and should not have any grievance, the more so when 
such transfer, in the instant case was not a penal one or as a result of 
which the petitioner was either reverted or demoted in rank. He has 
stated that the rank of the petitioner was that of Assistant Manager -and 
on transfer as impeached he had been receiving all benefits as were 
available. The deponent has also stated that the petitioner had accepted 
the said transfer order without any protest and in fact according to him 
there was no occasion of such protest. The deponent has further stated 
that as the transfer order in the instant case was not by way of penaity 
or the same was nota case of demotion so there was not cause or any 
occasion for giving him any opportunities or to hold that such order was 
violative of principles of natural justice as alleged. He has further-stated 
that in view of the reorganisation of the Head Office and because of the 
policy of the said Corporation to purchase all requirements of jute from 
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Jute Corporation of ‘India, the post of Purchase Manager ' was» not 
requiréd at the Head Office. and as such, the petitioner's services were 
transferred to the Mill with the approval of the Chairman-cum-Managing 
Director of the said Corporation. 


16. The deponent has ‘alleged that it was found on investigation 

that the' petitioner was guilty of taking away the Company’ s/Mill’s 
property for the year 1978-79 and as soon as this was directed by letter 
dated 17th June, 1982, he asked the petitioner to make over the said 
record viz., the daily purchase register to the senior Mill Manager. He 
has also denied the statement of the petitioner that steps were aimed at 
-him by ог at the instance of the. deponent as the deponent considered 
him to be instrumental in having his services terminated. Jt was further 
stated by the deponent that the petitioner has made bold bare, reckless 
and false allegations in the petition to suit his convenience and purpose 
and prejudicing this Court. It has also been stated that the petitioner's 
absence from duty as in this case was a gross misconduct and such 
actions, was never expected of a responsible officer like him .or an .officer 
of the rank and status of an Assistant Manager. The deponent has also 
stated that the petitioner had left the Mill's premises and that too 
without obtaining necessary permission which was also a ' gross 
misconduct on his part. It has been stated that no officer subordinate 
to the petitioner was appointed to enquire into the offences alleged 
against the petitioner and as such the petitioner cannot claim to have any 
grievance. It has been categorically denied: that the post of Assistant 
Manager in the Mill is lower in rank than that of the Purchase Manager 
(Jute) as alleged. It was also the averment of the deponent that for the 
ends of justice and also for the interest of the administration of the said 
Company, the whole matter was referred to the Board of Investigation and 
thereafter this Court was pleased to appoint an Investigating Officer in 
place of the Boaró of Investigation, and as such also the petitioner should 
nothaveany grievance. While on this point reference may be made to 
an order passed by this Court on the orders dated 10th March, 1982, 
2nd April, 1982, 2nd June, 1982, and: 9th August, 1982 which orders, І 
am informed have been given effect to and the investigation has been 
completed and by an order dated 9th August, 1982, the respondents 
were given liberty to take further steps in the matter, if they were So 
advised, subject to the results of the Rule. Iain now informed that on 
necessary enquiry, the services of the petitioner have been terminated 
in terms of the contract of agreement on’10th August, 1982, but the 
same has not been given effect to in view of the order as mentioned 
above, It was- the further and categorical assertions of the deponent 
that ali "allegations. which have been levelled against. him by the 
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deponent in his petition were directed to lower his position before 
this Court and to get some order by prejudicing the mind of .this 
Court against him. He has also stated that the officers of the 
Head Office were and are entitled to free lunch for smooth running of the, 
administration and that was not the perquisites of am employee like the 
petitioner and as such, such facility was not made available to him It 
should be mentioned here that such stoppage of supply of lunch was als» . 
claimed by the petitioner to be an act of mala fide use of power by the 
` -deponent. The petitioner has also stated that the facilities of car and 
telephone, which he was so long getting, were also interfered with. Such. 
allegations have been denied by the deponent by saying that in terms of 
his conditions of service and terms of employment the petitioner was not 
required to have such facilities always and it was also stated by him that 
whenever necessary, such facilities were available to the petitionet, on | 
asking. 


17. The affidavit-in-reply to the opposition as indicated above was 
dated 10th January, 1983 and therein, apart from repeating and reiterating, 
the relevant facts as disclosed in the petition, the petiticner has denied 
all claims and counter claims which were contrary to his contentions. 
In short, the petitioner has claim:d all the actions as taken against him 
to be improper, mala fide, void and motivated. To establish that his 
transferred post was lower than that of the post which the petitioner was 
holding two charts їп Annexures А and А1 to the reply have been- 
disclosed. There was another affidavit-in-opposition dated 23rd : 
December, 1982, filed on behalf of the said Unit through Shri Amiya 
‘Ranjan Mukherjee, the Chief Mill Manager of the same. He has referred 
to the sequences of events which are happenings regarding the sale of 
B/L waste yarn and has stated that the actual facts pertaining to such 
sale and the dispute arising over the same have been intentionally 
withheld or.suppressed by the petitioner. . : = - 


` 18. Inthe said second affidavit the deponent has also stated that 
the. post of Purchase Manager (Jute) is equivalent to the post of Assistant 
Manager, Mill and both the grade and scale of the said post and other 
benefits are equal. As such, he claimed that in the case of the petitioner 
there was no demotion or any reduction in rank and whatever steps were 
taken, they were due, [ера] and proper. The deponent has also st- ted 
that after vacation or modification of the interim order the services of 
the petitioner have been terminated. He has also stated about the fact 
how the respondent B. К. Basu was appointed and under what. 
circumstances he has holding the post when the order in the case of the ` 
petitioner was passed. It has been suggested that as the said Respondent 
No 1 Shri В. K. Basu’ was holding the post at the relevant time so there 


a4 
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would be no cause afa action for i issuing s writ tof 080 Warranto and it 
must be “held ‘and ‘observed that. the. petitioner’s services were duly 


"terminated as his order of transfer was also die and proper. allegations 
:of malafide use of power by Shri Basu ‘against the petitioner have also 


been denied by this deponent and:he has also stated that Shri Basu had 
not acted in the manner with. He has also stated that the order of 
transfer. was duly and appropriately made and -passed and hence there 
-was no illegality or. any irregularity, no interference by this Court is 
required or necessary... He has similarly commented on the conduct of 
the pétitioner and: has also stafed that’ the petitioner has not acted 
bonafide in the insfant ‘case. “It i is also claimed that the acts or actions 
as taken by the petitioner were not. álsó conductive to maintenance of 
| discipline i in the administration: ` а, е, а (d 


19; - The deponent ‘has further reiterated ihat ‘the investigation 
which was duly initiated had been completed and the petitioner has been 
found guilty ọn appropriate consideration of the intrinsic evidence as 
available. It was his case that there was no malice or any irregular or 
arbitrary exerise of power in this case. ` 


| 20. - Save аз aforesaid the 'deponent has made statements which 
are repetition of thé facts alleged or.stated by the deponent of the first 
‘affidavit. - The affidavit-in -reply to the said second affidavit was dated 
10th January, 1983 ánd there also the relevant and material allegations 
have been denied ‘apart from ‘the fact that the petitioner has reiterated 
: his statements as contained in the petition, | i 


‚ 21, Тһе. burden `of. proofin a ПРУТА for a Writ of Quo 
warranto із generally om the respondents to establish the right of a 
public office. Where a person is asked to show-his title to an office, he 
must: show. the: continued , existence: of every qualification necessary to 
its enjoyment, and the challenges as thrown, must be proved or the case 
as sought to be made out, must be made out in full clarity and without 
‘any "ambiguity. The person charged, ..must set out his title specifically 
and show.on the face of the necessary evidence that he has a valid title, 
A Writ of Quo warranto lies to" put ап end ‘to the office asa whole, 
which was being occupied: by the person charged, · without any or due 
authority or if hé holds-such office without complying with the conditions 


. essential to-the rigtit to hold -thè -concerned office. ` In a proceeding “fdr 


a Writ: ‘of Quo warranto, as a general ‘Rule: Courts Should proceed! With 
éxtreme caution in the matter"óf- forfeiture’ of ‘all- or any right: “the 


‘person charged and. rights. will: обе: forfeited for every alleged act. E 
„пати baut 
20022. A public office has a fight, authority and duty, created and 


“conferred: by. law; by which- ай: individual is ра ‘with somé pottion of 
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the subordinate functions of the Government or the Authorities to be 
exercised by him, for the benefit of the public, for the term and tenure 
as prescribed by law. It isa trust, thus conferred on public authority 
for a public purpose, embracing the tenure, duration, employment and 
duties.: So, a public officer, is to be distinguished from a mere 
employment or agency restraining or contract,to which such power and 
functions are not attached. In order to obtain the concerned writ, the 
office must be one.of the public nature. The determining factor or the 
test is, whether the office involves delegation of some of the solemn 
functions of the Government, whether executive, legislative or judicial, to 
be exercised by the holder for the public benefit and unless his powers 
are of such nature, he will not bea public officer. Usurpation of the 
public office, would be a crime and, like all other crimes could be 
prosecuted and when a judgement is obtained against the intruder, he 
should not only be ousted from his office but liable to pay fine for such 
"usurpation. To justify resort to the extra-ordinary remedy by Quo 
warranto, there must be an office legally authorised and constituted. 


23. 1а(1) А. v. Speyer, (1916) 1 KB 609, Quo warranto has been 
observed, to be an information in the nature, which took the place of the 
absolute Writ of Quo warranto, which lay against a person to claim 
‘or usurp an office, franchise or liberty, to enquire by what authority he 
supported his claim, in order that the right to the office or franchise 
might be determined. A Writ of Quo warranto according to Hallsberry's 
Volume II Page 145, would lie in cases of abuse orlong neglect of the 
franchise. Originally, the Writ of Quo warranto was a writ of right for 
the King against the subject to claim for usurpation of any office, 
franchise or liberty, to enquire as observed іп Blackstone's commep- 
taries, 8th Edition, Volume 3 Page 262, by what authority is supported 
his claim i in order to determine the right. . 


\ 


24. As the writ provides a remedy for enforcing rights in India, 
the Courts have decided that existence of right is thus, the very 
foundation for the exercise of entertaining any application fora writ of 
Quo warranto. On interpretation, the Courts in India have also found 
. that the language of Article 226 is wide enough to emphasise and to 
support the contentions that the High Court’s power was not limited to 
issuing directions or writs expressly. mentioned in the Article, but it 
could issue. "any order or directions" against “any person" for “апу 
other purpose,” i.e. for “апу purpose other than (һе enforcement of the 
fundamental rights.” 


25. A Writ of Quo warranto will issue in respect of an office, only 
if the office is of a public nature and the test to determine, whether the 


1983 (2) CLJ] Nirmal Kumar v. B. K. Basu 315 


office is a public one or not, would be to find out as to whether duties 
of the office are public in nature. The office must be of substantive 
character and the same must be created by statute ог by the Constitution 
itself. So, а writ of Quo warranto cannot go against the Managing 
Committee, not created by statute, as observed in the case of 
(2) Shyabuddinsab Mohidineab Akki v. Gadag Betagri Municipal Borough 
- & Anr., AIR 1955 SC 314 orrules having statutory force of a private 
educational institution. To have a Writ of Quo Warranto issued, it must 
also bé proved that the Respondent concerned has asserted his claim to 
the office and he is not legally qualified to hold the same or to remain 
in the office, because of contravention of some Constitutional or statutory 
- provisions. 


26. Quo warranto means “by what authority." It is a writ, 
issued to person usurping any public office, franchise, liberty or privilege 
belonging to the State, with a view to ascertain the legality of the claim 
and to oust the person, if not legally entitled to it. The entitlement of 
Quo warranto uncer Article 32, as guaranteed constitutional remedy, 
was justified, because, the Indian decisions, though few, clearly show 
that the remedy, if not frequently in demand, dealt with very important 
matters, when demanded. The Quo warranto proceedings is a judicial 
remedy, by which any person who occupies or usurps an independent 
substantive public office, or franchise or liberty, is asked to show cause, 
by what right he claims it, so that the title of the office, franchise or 
liberty may be settled and unauthorised occupants ousted by judicial 
order. 

27. The Rules regarding the public offices, for the usurpation of 
which, a private person can complain was also ..::.. and till the decision 
in Darly v. Ragina, 8 E R 1513, it was not pointed out, where Quo 
Warranto will lie for an office, not created by charter, but in that year, 
the House of Lords decided on unanimous opinion of І Judges that Quo 
Warranto will lie, for usurping any office, whether created by the charter 
of the Crown alone or by an Act of parliament the office was of a public 
nature and a substantive office and not merely the functions of 
employment of a Deputy or a servant, held at the will or pleasure of 

‘others. Tindel C.J. in the opinion of the House of Lords in the above 
case stated, that the remedy was available against intruders into offices of 
public nature, which were immediately or mediately derived from the 
Crown and existing at the common law. The office that was in question 
in the case as mentioned above, was one of the Treasury of the Country of 
the City of the Dublin, which could be vacated only by death, resignation 
or removal for misbehaviour and the same was not under charter, to 
which alone Quo warranto was argued to Dëss but was under an. Act 
of. parliament... It was, however, ofa life tenure. 
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28. Thereafter, in(1) Rex v. Speyer, (supra), the scope of Quo 
warranto was further explained. In this case, His Majesty appointed two 
gentlemen to the Privy Courcil, who were of alien extraction but natura- 
lised in Englend. Doubts arose of the validity of their appointments and 
Sir George Magril exhibited information against them to show by what 
authority they claimed to be members of His Majesty's Privy Council. 
Ultimately, membership of the Privy Council was held to be a public office 
of substantive nature and it was pointed out that the argument of the 
office, being one at pleasure, could not apply to the case before the Court, 
where the personal disability of the incumbent would make а re-appoint- 
ment illegal. This case certainly became a land-mark in the history of Quo 
Warranto as a remedy in law. Even though the Rule was discharged 
in the case on merits, the unanimous opinion of the Court, regarding 
the principles for the issue of an information іп the nature of Quo 
Warranto would remain the ........ for the further development of such 
public law remedy. The present position of'the remedy in England is 
that, it has today become completely a Civil action to decide the' legal 

title to an office and the scope of the enquiry is unrestricted and questions 
of fact could be gone into completely. | 


29. The writ of Quo Warranto had not been mentioned in any of 
the charters as issued to the Supreme Court of India. Cluases 21, 47 
and 55 of the, Calcutta, Madras and Bombay High Courts’ Charters | 
respectively, omitted to mention along with the writ of Prohibition, the 
writ of Quo Warranto. , But just in the case of Prohibition, the Judges 
have claimed the jurisdiction to issue writ of Quo Warranto on analo- 
gous arguments. The first reported case on Quo Warranto of the 
Indian Courts is a case of (4) Kor-Khill, (1895) ILR 21 Calcutta 717. The: 
othér important case in Quo Warranto was In Re (5): Banaurilal Ray, 
(1944) 48 CWN 766 and on appeal, AIR 1947 PC 90. On the basis of 
the determinations as made by Privy Councilin the case as mentioned 
above, the operation of Quo  Warranto was restricted within the 
Presidency Towns until the Constitution. Thereafter, such territorial 
restrictions have became only of historical importance, as under Articles 
32 and 226 of the Constitution of India, Writs would be available over 
the whole country. 


30. In this proceeding and that too on the pleading three 
questions would evolve for determination viz (1) under what authority 
‘the Respondent B. K.- Basu was holding his office and if such holding 
of the office was improper and ifa writ of Quo: Warranto can be 
issued for that, then (2) what will bé the effect and fate of the revision 
order that was passed against the petitioner what should also be-the 
effect on the transfer order as inflicted on (he petitioner. 
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031, Mr. Chakrabarti first’ deat with the question of issuing a 
writ of Quo Warranto and contended that in the facts and circumstances 
as ‘indicated héreinafter, the Respondent Shri B. K. Basu, had no right 
or authority tó hold the post of Exceutive Director of the said Unit 
of the Corporation in question and he really usurped the said office, with- 
out any authority, power and competence, as admittediy the Chairman 
of the Authorised Body of the said unit, terminated his services with 
effect from, 28th February 1980, on due payment of three month's salary 
in terms of notice. The said Shri Basu was of course thereafter with 
` the approval of, the Departmental of Textiles Government of India 
and not by the Board, was reinstated, as Executive Director with effect 
‘from 4th Mas , 1981, Mi, Chakravartti made a: further reference to the 
Memorandum and “Articles of Association of the said Corporation 
and more particularly to Article 92(21). Article 92'clothes the Directors 
with specific ‘powers -and Clause (21) thereof as referred to hereinbefore, 
authorises -the Directors to appoint and at their discretion remove 
or suspend such. General Managers, Secretaries, Accountants, Officers, 
Clerks, Agents and servants'asthey may from time to time think fit 
and to determine. their. powers and duties and fix their salaries or 
emoluments and require security in such instances and to such amounts 
as they may think fit, provided however, that prior. еды of’ the 
President shail be taken’ for appointmeat of—' 


я @ persons who fave _already attained the age of 58. years, 
whether they be from public ог. private sector, with pay, including 
pension, pensionary сека. if any, of more than Rs. 2,500 per 
month, and 


(R). foreign.nationals except foreign’ technical . personnel to ‘any 

. post without any ceiling of.salary to such personnel and also when 
' such appointment is in broad conformity with the policy of. the 
Government. In' view of these provisions, Mr. Chakravartti claimed 
and contended that it was the instant case, the Board of Directors, 
who had the right and authority to terminate and also to appoint or 
re-appoint on such termination. These submissions and .claims were- 

' also sought to’ be supplemented by Mr. Chakravartti on a reference to 
' the provisions of Clausé 97 viz. subject to the provisions of the Act, 
the Board may delegate any of their powers to Committees consisting 

-- оѓѕисћ member or members of their body as they think fit and may, 
from time to time, revoke such delegation. Any Committee so formed 
shall її the- exercise of the powers so delegated conform to any 
zegulations that may, from time to time, be imposed ‘upon’ it by’ the 

2 < Board. The proceedings of such a Committee shall be placed before 
thé Board at its next meeting as contained іп Article 97 of. the said 
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Articles of Association. Mr. Chakravartti, in fact and in short 
: - cóntended, that such being the position and corresponding power, it 
" was the Board and not the Chairman or the Managing ‘Director, who 
. had authority to reinstate the respondent Shri Basu and that nat 
having been admittedly done, his appcintment was void ab к 
irregular, unauthorised and bad. 


'32. There is no doubt that “officer” idet the Companies 
Act, 1956 means and includes any director, managing agents, secretaries, 
treasurers, manager or secretary, or person in accordance with whose : 
directions and instructions the Board of Directors or any one or more of 
the directors is or are accustomed to act, and also includes :— 


(a) where the managing agent, the secretaries and treasurers or 
the secretary is or are a firm, any partner in the firm ; 


(b) where the managing agent, or the secretaries and treasurers 

is or are a body corporale; any Чена or manager of the body 
Е corporated. 

(c) Where the secretary is a body сорой, апу director” 

managing agent, secretaries and treasurers or manager of the body. 
corporate; 


but, save in sections 477, 478, 539, 545, 621 and 633, does not include 
an auditor; and the Act as involved under the Articles of Association 
would be the Companies Act, 1956. There cannot be any doubt about 
the efficiency and admimistrative, capabilities of the respondent 
Shri B K Basu and it has been alleged by him that ‘considering such 
character and capabilities, he was re-appointed, for the purpose of 
restoring the viability and survival of the said company. Shri Basu. 
has also stated that: being satisfied with his work, he was ultimately 
raised to the position of the Executive Director of the said company 
and it has also been stated that due to his efforts, the said company 
has been pulled up to be a profit earning concern from a loosing one. 
* It has been contended that even inspite of the overall improvement 
„of the said company being achieved at the instance of Shri Basu, after 
the change in the, chairmanship of the then Authorised Body of the 
said Company on or about 8th February, 1980 and as soon as one 
Shri Salil Kumar Gupta, took over as chairman, he stated taking 
mala fide, illegal and irregular actions against the said Shri Basu and 
such action was initiated as the said Shri Gupta had prior grudge 
against the respondent: Shri Basu, however, against acts or actions 
or threats to terminate his services, Shri Basu moved and obtained 
Civil Order No. 7082 (W) of 1980 on 3rd March, 1980, with a further 
. order amongst others that status quo in respect of petitioner's service 
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: as the Executive Director of National Co. Ltd., be maintained for a 
period of-one week from date. , The learned Judge issuing the said 
Civil: Order, directed the same to appear as an application on 

„' Sth. March, 1980 when the parties will have liberty to ask for vacating 
or varying the interim order. Then, on 6th March, 1980, the Court 
was informend on instructions by the learned Advocates appearing for - 
Respondent Nos 2 and 3 in that Civil Order that “the service of the 
petitioner has been terminated on 27th February, 1980 and the fact of 
such termination had been communicated to the petitioner on 29th 
February, 1980, by Registered Post.” Such fact was not of course 
admitted on behalf of the petitioner and it was stated: on his behalf, 
that no order was received by him. The Court, on that date gave 
directions for affidavits and further-directed that the petitioner in that 
Civil Order viz. the said Shri Basu, should not attend office of the 
mills or the factory in the meantime and in the event any one else is 
appointed in place of the petitioner Shri Basu, such appointment 
would be subject to the results of the application and without prejudice 
to the rights of the parties. It was of course ordered that the 
status quo in respect of the said Shri Basu’s quarters, was to be 
maintained till 26th March, 1980. The said order in respect of the 
quarters was thereafter extended till the disposal of the application, by 
the Order dated 10th March, 1980, and thereafter, on 17th ay 1980, 
the following order was made :— 


| “Learned Advocate for the petitioner states on instruetions that 
he does not want to proceed with this application. 


Hence this application is dismissed for non prosecution. 
There will be no order as to costs. 


All’ interim order stand vacated. Other application filed in 
connection with this application in the matter of contempt of Court 
need not call for any further order in view of above." 


33. Mr. Chakravartty, after placing the affidavit-in-opposition of the 
said Shri Salil Kumar Gupta, dated 26th March, 1980, and as filed in .the 
said Civil Order No. 7082 (W) of 1980 in (6) Biraj Krishna Basu v. Union 
of India & Ors., stated that there was a termination order duly passed in 
respect of the said Shri Basu and at least, he had knowledge of the same 
as would appear from the statements made in paragraph 38 of that affida- 
vit-in-opposition, and the knowledge thereof was sufficient to mean that 
the status quo order as was passed in Civil Order No. 7082 (W) of 1980 
and in the manner and circumstances - as indicated hereinbefore, estab- 
lished that the service of the said Shri Basu was really terminated and he 
could not claim any protection Of the order of status quo as was passed. 
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34. While on the question of effect of сей. Мт. Chakravarti 

` apart from claiming that the despatch of the Order in this case was 
sufficient, made on a further reference to-the case of (7) State of Punjab 
v. Khemi Ram, AIR 1970 SC:214. In. that case it has.been observed 
that where a Government servant, being’ on · leave preparatory .tq 
retirement, an order suspending. him is communicated to bim by the’ 
authority by sending telegram to his home address before the date of his 
retirement, the order is effective from the date of communication and it 
is immaterial.. when he actually receives the order -ànd the. ordinary 
meaning of the word “communicate” is to. impart, confer or transmit 
information. It is the.communication of the order which is essential 
and not its actual receipt by the officer concerned and such communi- 
cation is necessary. because till the order is issued and actually ‘sent out 
to the person concerned the authority making such order would ^ be in а 
position to change its mind ‘and modify it if. it thought fit But олсе: 
such an order is sent out, it goes out of the control of such authority, 
and therefore, there would Бе no chance; whatsoever of its changing its 
mind or modifying it, apart from holding that the word “communicate” 
cannot be interpreted to ‘mean that the order ^wou[d: become effective 
only on its receipt by the concerned -servant unless the provision in 
question expressly so provides. Actually knowledge by him of ap: “order ` 
where it.is one of dismissal, may, perhaps become necessary because of 

. certain consequences. . But.such consequences’ would not occur іп the 
case of an officer who has proceeded on leave and against whom an order 
of suspension is passed because in his case there is no „question of his 
doing any act or passing any order. and such act or order being 
‘challenged as invalid. “It was thus contended that the said: Shri Basu 
who was admittedly holding а ` ‘public office" could not take any 
advantage that the order vas not communicated to him. In ‘fact, it was 
` ako claimed by Mr, Chakravartti that the relevant authorities, who - 
on being duly impleaded, have elected not to appear or the’-Respondent 
Union of India, who looks, after those authorities, have not produced апу, 
decision to reinstate the said Shri Basu, so it must be held the ‘Said Shri 
Basu was not holding the concerned office at the relevant time. It should 
. be noted that Annexure “1° to the petition was | appropriately stated by 


.Mr. Chakravartti to-be the only document produced and: the- same again, i | 


as mentioned-earlier' has not : been issued by the’ Board. and thé- text of 
that document ako established that there was a termination earlier. - 

A 35. In answer to the submissions of Mr. Chakravartti;-on the’ 

quéstion of” Quo: "Warranto, Dr. Mukherjee contended ` that-so- far as. 
the post of Execütive Director ‘was concerned, the Board of Directors ` 
of the said Corporation, “were: the appointing anthony and Ше» 


waa. ice 
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were the. appointing authority and the said Shri Basu, in view ‘of section 
13 of the National. Company Limited (Acquistion and Transfer of 
| Undertakings) Act, 1980, which is quoted as under : 


Section 13. (1) Every employee of the Company in connection 
with any undertaking . owned ‘by it, shall become, on and from the 
appointed дау, an employee of the Central’ Government, and where 
such undertaking is vested to an existing, or a new Government 
company under this Act, became, on and from the date of such vesting 
in such Government company, an employee, thereof and shall hold 
office or servic under the Central Government of the existing or new 
Government company, as the case may be with the same rights 
privilege to pension, gratuity and other matters as would have been 

А admissible to him if there had been no such vesting and shall continue 
to do so unless and until his employment under the Central Govern- 
ment or -the existing or new. Government company, as the case 
may.be, is duly terminated or until his remuneration and other 
coaditions of service are duly altered by the Central Government of 
the existing or new, Government company, as the case may be. 


(2) Notwithstanding any thing contained in -the Industrial 
Disputes Act, 1947 or in any other law for the time being in force the 
transfer of the services of any officer or other person employed in any 
undertakings owned by,the Company to the Central Government or 
the extsting or new Government company shall not entitle such 

_ Officer or other employee t>-any other pensation, under this Act or 
any other law for the time being in force and no such claim 
shall be entertained by any Court, tribunal or. other authority 
will not be a public. servant, Dr. Mukherjee contended that under 
section 13 of the Act of 1980 as quoted hereinbefore, the said Shri 
Basu's service was transferred: pure and simple and зо also the case 
of transfer of the petitioner as impeached and as such, there was no 
break of service of either of them and in any event the said Shri Basu, 
for the holding of.the concerned post could not be treated asa publie 
servant or he could be deemed to be a public officer, which according 
to Legal and Commercial Dictionary by Mitra, means a person 

. falling under any of the following descriptions, Dome: 


(a) every Judge, 
(b) every member of the Indian Civil Service, 


(c) every commissioned or Gazetted Officer i in the Military, Naval 
or, at Forces of the Union while serving under the Gorernment, 


а) суету ‘officer of a Court of Justice whose- “duty itis, as such 
officer, to investigate or report on any таќќеї. of. law or fact or to 
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make, authenticate or keep any document, or to take charge or 
dispose of any property, or to execute any judicial process, or. to 
administer any oath, or to interpret. orto preserved order, in the 
Court, and every person especially authorised by a Court of Justice to 
perform any of such duties, 

(e) every person who holds any officer by virute of which he is 
empowered to place or keep any person in confinement, 

(f) every officer of the Government whose duty it is, such 
officer, of prevent offences, to give information of offences, to bring 
offenders to justice, or to protcet the public health, safety and 
convenience, 

(g) every officer whose duty it is, as such officer, to take, receive 

^ keep or expend any property on behalf of the Government, or to make 
any survey, assessment or cantract on behalf of the Government or to 
execute any revenue process, or to investigate, or to report on, any 
matter effecting the pecuniary interest; of the Governmant, or to make, 
authenticate or keep any document relating to the pecuniary interests 
of Government, or to prevent the infraction of any law for the 
protection of the pecuniary interest of the Government, and 

(h) every officer in the service or pay of the Government, or 
remunerated by fees or commission for the performance of any public 
duty. Code of Civil Procedure, 1908, section 2(17), “Public Servant” 


according to the said Dictionary denotes a person falling under any of 


the descriptions hereinafter, namely— 

Second—Every commissioned officer in the Military, Naval or 
Air Forces of India ; d 

Third—Every Judge including any person empowered. by law to 
discharge, whether by himself or as a member of any body of persons, 
any adjudicatory functions ; 

Forth—Every officer of a Court of Justice including a liaquidator, 
receiver or commissioner whose duty it is, as such officer, to investigate 
or report on any matter of law or fact, or to make, authenticate or keep 
any, or to, take charge or dispose of any property or to execute any 
judicial process or to administer any oath, or to interpret, or to preserve 
order in the court ; and every person specially authorised by a Court of 
Justice to perform any of such duties ; 

Fifth—Every juryman, assessor or member of a panchayt 
assisting a Court of Justice or public servant ; 

Sixth—Every arbitrator or other person to whom any cause or 
matter has been referred for decision or report by any Court of J ранее 
ог ds any other competent public authority ; 
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Seventh—Every person who holds any office by virtue of which 
he 48 empowered to place or keep any person in confinement; 


Righth—Every officer of the Government whose duty it is, as 

* such officer, to prevent offences, to give information of offences, to bring 

offenders to justice, or to protect the public health, safety or 
convenience ; 

Ninth—Every officer whose duty itis, as such officer, to take, 
receive, keep or expand any property on behalf of the Government, or 
to make any survey, assessment or contract on behalf of the Government | 
or to execute any revenue process; or to investigate, or to report on апу 
matter affecting the pecuniary interests of the Government, or to make 
authenticate or keep any document relating to the pecuniary interests of 
the Government, or to prevent the infraction of any law for the 
protection of the pecuniary interests of the Government ; 


Tenth—Every officer whose duty it is, as such officer, to take, 
receive, keep or expand any property, to make out survey or assessment ' 
or to levy any rate or tax for any secular common purpose of any village, 
town or district, or to make authenticate or keep any document for the 
ascertaining of the rights of the people of any village, town or district ; 


Eleventh—Every person who holds any office in virtue of which 
he is empowered to prepare, publish, maintain or revise an electoral roll 
or to conduct an election or part of an election : 

Twelvth— Every person— 


/ . (a) inthe service or pay of the Government’ or remunerated by 
fees or commission for the performance of any public duty by the 
Government ; 


(b) inthe service or pay of a local authority, a corporation 
established by or under a Central, Provincial or State Act or a Govern- 
ment.company as defined in section 617 of the Companies Act (1 of 
1956) ; ; 
Indian Penal Code, 1860, section 21 ; Prevention of Corruption 
Act, 1947, section 2. 


‘Public servant’ includes any public servant as defined in the Indian 
Penal Code (45 of 1860) and any servant of any local authority and any 
person engaged in any employment or class of employment which the 
State Government may, from time to time, declare to be employment or 
class of employment essential to the life of the community, West Bengal 
Maintenance of Public Order Act, 1970, section 2 (f). 


36. On the basis of the meaning of “Public Servant” and ‘‘Public 
Officer" as indicated above, Dr. Mukherjee claimed that the respondent 
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Shri Basu was not holding the post of a public office and was not a | 


Public Officer and as such, a prayer for the issue of a Writ of Que 
warranto -as made against him, was not ‘maintainable. Some of the 
instances, when such а writ can вә or can be issued, have been indicated 
hereinbefore. Dr. Mukherjee further claimed that the two- terms. 
‘as mentioned above, would also denote and mean different category. of 
employees, or class of officials. In the. case of (8). The University of 
Mysore.v. Govinda Rao, AIR 1965 SC 491, to which a reference wàs 
made, it -has been observed that broadly stated, the Quo. warranto 
proceeding affords a judicial enquiry in which any person holding an 
independent substantive public office or franchise or liberty. is called 
upon. to show by what. right he holds the: said office, franchise or liberty ; 
if the inquiry leads to the finding that the holder of the office . has, по 
valid title to it, the issue of the Writ of. Quo warranto ousts bim from. 
that office. In other words, the procedure of Quo warranto confers 
jurisdiction and authority on the judiciary to control executive action in. 
the matter, of making appointments- to public offices "against the relevant 
statutory. provisions, italso protects a citizen from being deprived 'of 
public-office to which he may have a right. It-would thus be seen -that 


if these proceedings are adopted subject to the conditions recognised im. 


that behalf, they tend to protect. the public from usurpers of public 


allowed to, occupy them and to continue to. hold them as a result of the. 


. office ;. in some cases, persons. not entitled to public office may be . ~ 


connivance of ће. executive or with its active. help, and insuch cases, .. ~ 
if the jurisdiction of the courts to issue Writ of Quo warranto is properly . 


invoked, the usurper can be. ousted and the ` person entitled to the post 
allowed to occupy it. ‘It is thus clear that ` before a citizen can claim a 


2 Writ of Quo warranto, he must satisfy the court, inter alia, that. the office - 
in question- is a’ ‘public office and is held by usurper without legal -. 
authority, and that necessarily: leads to the enquiry ‘as to: whether the ` 
appointment 'of the said alleged usurper has been made in accordance : 


- with law or not. Dr. Mukherjee could not. of course contend otherwise. E. 


In fact, ће-соша not do so thata Writ of Quo warranto will issue in -: 


respect of.an office in case the office bea public one and the tests of. 
public: осе. as observed, in. (ће, case of Shyabudinsab v. Municipality, 


AIR 1955 SC 314, would be whether the duties, of such office are public | 
in nature. ` Such office must also be substantive in character and created 


. by statute er ‘by the Constitution. That apart, the authority . concerned, m 
~ should. be bound to be asserting ‘his claim to the. said office and must also ~ 


be found. to be not legally qualified to hold- such, office or to remain in 
possession of the same. It was claimed and contended by Dr. Mukherjee 
-that the Executive Director, in terms of the Statutes elevant for this 
proceedings, | was neta publie officer. . 


~e 
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‘should. be made.. Dr. Mukherjee- aise intended that the remedy ina 
proceeding for а Writ of Quo wàrranto being discretionary, the Court 

. will have to consider whether the relator is a fit and' proper person te 
apply for and claim such writ. The issue of such writ again, in this case 
according to Dr. Mukherjee was barred as there has been an alternative 
remedy-by way of a ‘suit and in “fact the -petitioner has asked for 
appropriate reliefs or has gone in: for or threatened of the other 
proceeding in the City Civil Court at Calcutta, the more so when relief 
‘and remedy in that suit, would’ be equally effective. It was further 
contended by Dr. Mukherjee that since a Writ of Quo warranto is issued 
to preventas continued exercise of unlawful authority and the same 

, саппоё Бе used to quash thing already doné, so, no interference should 
also be made-for the acts. already taken or done and when, as mentioned 
hereinbefore, the defect in the appointment of Shri Basu, if any, can 
also be cured now and particularly when the Court should not issue a 
writ, which would be futile. Dr. Mukherjee produced a letter dated 4th 
Мау, 1981,.issued. by Shri S К. Mullick, Showing that the respondent 
Shri Basu was reinstated, if not retrospectively, but a least prospectively 
from that date and as such, the- ‘defect in the concerned appointment 


was cured, . 
vs 


: 38. Р ‘On. _ the. question of reversion Mr. Chakravartti, after placing 
thé order dated 8th October, 1976, wanted to estabish that the petitioner 
..was.appointed as Purchase Manager (Jute) by the Chairman who signed 
for and on behalf of the authorised: body of the said company. He them 
referred to the order dated 7th January ,1982 as issued by respondent 
Shri Basu ав. Executive Director and whereby, the petitioner was informed 
that it was decided to transfer him to: the Mills as an Assistant Manager 
in.No. I Mill with immediate effect. .This action was claimed by the 
petitioner to- be а case of reversion, while the answering respondents 
contended the same to bea-case of usual and due transfer. It would 
appear from, the, pleading that on 15th November, 1976, the petitioner 
јоіпей гіп the concerned post of ‘Purchase Manager (Jute) in the Head 
Office at 18A, Brabourne Road, Calcutta and on 6th May, 1977, he was 
confirmed. It.has been claimed that such confirmation was made as the 
petitioner duly, completed .the probationary period- satisfactorily. Such 
sudden transfer of .the petitioner was further claimed to be void, 
unauthorised, illegal and irregular and it has been claimed that evem 
inspite of such character of the concerned order of transfer, the respon- 
- dent Shri Basu insisted on the petitioner to hand over thé charge, which 
the petitioner did, on the assurauce received from the said Shri Basu that 
he would -be promoted to. the post of Commercial Manager. It has 
further been stated that prior te the circular dated 24th December, 1931, 


à Св 
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37. Еог tis: scope of a Writ of Quo warranto, Dr. Mukherjec 
referred to the Full Bench determinations of the- Delhi High Court, in.the 
case of. (9) P. L. Lakhanpal v. Ajit Nath Ray & Ors., AIR 1975 Delhi 66, . 
where it has been observed that the scope of the power of the High, 
Court- to issue a Writ of Quo warranto uüder Article 226 of the 
Constitution is not wider than it is in England and courts in this 
country have followed the principles including the limitation which have 
been well established in England. In that case, the -petitioner Chairman, 
All India Democratic (Janatantra) Party, prayed for Writof Quo warranto 
against the Chief Justice of India. ` The case of the petitioners was that 
the appointment was in violation of the provisions of Article 124(2)-of 

the Constitution of the mandatory consultation comprehended was not 

` made and as the rule of seniority which inherent іп: that Article was not 
followed and that the appointment was mala fide. The Judges of the 
Supreme Court. who were senior to the Chief Justice had resigned by the 
time the writ petition was filed-and it has been held that the issue of a 
Writ of Quo warranto by,the High Court would be futile because as a 
‚ result of the resignations of the Judges who were senior to him. Justice 
'А. N. Ray became the seniormost, puisne Judge and notonly could be 
reappointed but would be entitled (о be re-appointed as Chief Justice 
of India, if the contention that the convention of seniority was a rule of. 
law and was inherent in Article 124(2) be correct. The basis of such 
reasonings was that on his appointment as Chief Justice of India, a Judge 
of the Supreme Court does not cease to be a Judge of the Supreme Court 
and this will. be so even if the requirement of consultation under 
Article 124(2) is mandatory. Justice A: N. Ray does not look in the 
necessary qualifications mentioned in Article 124 (3), and he could be 
reappointed as Chief Justice after the requirement of consultation under 
Article 124(2) is fulfilled. It has further been observed in that case that- 
the mala fides of the appointing authority or, in -other words, the motives 
of the appointing authority in making the appointment of a particular 
person are irrelevant in consider in the question of issuing a Writ ‘of | 
: Quo warranto. Dr. Mukherjee claimed that a Writ of Quo warranto 
should not also be issued if the defect as alleged can be cured. Such 
submissions were made by Dr. Mukherjee in the prospective that even if -> 
the defects as alleged, in the appointment of the said Shri Basu have 
been committed, théy can now be tured by the Board and on such the 
steps or actions as takeu by the said Shri Basu, even if they were bad, 
void; irregular, without jurisdiction or unauthorised, would Бе. perfect. 
In a matter like this and also in the matter ‘of issuing a Writ of Quo 
warranto, Dr,- Mukherjee claimed, the public convenience should be 
considered, the more so when there is no‘ legal impediment to appoint 
the said Shri- Basu. “As such it- was contended that no interference 
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whereby Shri, A. N. Mitra was appointed as Commercial Manager, the 
petitioner was holding his post as mentioned above and was directly 
' under the Executive Director and answerable to him. It has been claimed: 
* by him that the post of Assistant Manager in which he was reverted, was 
lower in rank, though the petitioner was allowed to draw the same salary. 
The petitioner has further claimed to have been forced to join such 
.lower post, as he anticipated that on his refusal to join, departmental. 
proceedings might be started against him. The petitioner has further: 
given instances as to how discriminatory treatments were received by him. 
on such post in which were in derogation of the earlier perquisites and 
conditions as were available to him. The answering respondents have 
stated that the. two posts of Purchase Manager (Jute) and the- Assistant 
Manager of the Mill were equivalent, having the same grade and scale 
and so also the necessary benefits. The said Shri Basu has further stated. 
that the order of transfer on the petitioner was issued for exigencies of 
the business of the said Company and such transfer was a condition of 
employment or terms of service of the petitioner. It has been claimed 
that the petitioner has been duly transferted in accordance with such 
terms and conditions. It has also been stated that the order of transfer 
was issued for the smooth running of the Mill and after the petitioner: 
was transferred to the post of Assistant Manager, he was receiving all 
benefits including increment, leave, travelling allowance etc. and in fact, 
it has been claimed that the petititioner was not reduced in rank either by: 
way of penalty or with any stigma. In any event, it has further been 
denied that the post of Assistant Manager in the Mill is lower rank than 
the post which was held by the petitioner and it has been claimed that: 
on such transfer the petitioner has not at all been forced to, join in a 
lower post or in a post carrying lesser emoluments or facilities ‚апа; 
privilege. The handing over of the charge as mentioned above, by the: 
petitioner to the Commercial Manager has been accepted. It has also 
been reiterated that for the ends of justice and also for the interest 
of administration of the said Company, the whole matter and 
that too because of the conduct of the, petitioner, it had to бе. 
referred to the Board of Investigation and thereafter, in terms of: 
the order as made by this Court, to an Investigation Officer 
for necessary investigation. It has also been stated that in the said 
investigation, the petitioner has failed to prove his case and it was also 
established that he made false and concocted allegations against the 
said Shri Basu, for the purpose of fulfilling his mala fide design. 
The circumstances under which such an investigation was directed is not 
required to be, restated here, but that would appear from the earlier 
order as passed and made by this Court. In апу, event, it would trans- 
pire from the defence as taken that the petitioner, because of his 
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trasfer as indicated hereinbefore, which of course has been claimed by 
him to be a case of reversion, had not been deprived of any perquisites 
which he was entitled to under his terms of service or conditions of 
employment. It has been stated that under no circumtances the terms 
and condidions of services of the petitioner, have been changed. 


39. Ја his reply, the petitioner, after denying the relevant 
allegations, have stated that the statements as made by said Shri Basu ’ 
were false and made, not only to could the issue but also with the purpose 
and object of misleading this Court. It has been claimed that the 
Managing Director and other functional Directors get salary of about 
Rs. 3,500/- per month, whereas the Executive Director get the salary of 
about Rs, 5.000/- per month, still the Managing and the functional Direc- 
tors are superior in rank than the Executive Director. He has also referred 
to a chart as filed in Civil Order No. 7082 (W) of 1980 (Biraj Krishna 
Basu v. Union of India), for the purpose of establishing the above fact and 
also the fact that the post of Purchase Manager (Jute) was not the same. 
as Assistant Manager but the said post of Purchase Manager was equal 
in rank to the senior Manager in the Mills. On ‘the basis of the said 
chart, the petitioner has stated that tven, the Mill Manager would be 
subordinate to senior Manager and as Assistant Manager, Mills would be 
still subordinate to the said Mill Manager. Не has further claimed that 
the revised organisational chart dated 4th January, 1979, which he has 
disclosed as Annexure “А” and “Al” to his affidavit-in-reply, would 
show that the Purchase Manager (Jute), Head Office is equal in rank to 
senior Mill Manager, who again is superior to Mill Manager and who in 
his turn is also superior to the Assistant Manager. The petitioner has 
further stated that the respondent Shri Basu had no authority to transfer 
him, in view of Article 92(21) of the Articles of Association ‘as’ quoted 
hereinbefore and under the said Article, the Board of Directors were and 
are competent to determine the power and the duties of officers and the 
power to transfer was delegated for the first time under Article 97 as 
indicated hereinbefore of the said Articles of Association, to the Executive 
Chairman on 12th October, 1 982, by the Board of Directors. It was also 
the case of the petitioner that in fact, the actions as taken against him 
was not a case of transfer but one of demotion, taken under colourable 
exercise of power and the circumstances for which such transfe? has been 
claimed to have been given effect to, was nothing but an afterthought. 
Mr. Chakravartti categorically claimed that the resoondent Shri Basu, in 
view of his own chart in Annexure “Н” as filed in Civil Order No. 7082 
(W) of 1980, well knew or was aware cf the fact that-the post of Purchase 
Manager (Jute) in the Head Office would be equal in rank to the senior · 
Mill Manager and the other statements ag made by him were, as 
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mentioned hereinbefore, meant to mislead this Court and to give a 
picture, as if the action in the instant case, was а transfer and not a саве 
of demotion or reduction in rank. It has heen claimed that the respon- 
dent Shri Basu has untruly stated that Shri A. N., Mitra was appointed 
as Commercial Manager and his statement that the petitioner was not 
forced to joint in his transferred or demoted post against his will was far 
from being true. The statements as made on such aspects and other 
aspects touching the question of perquisites, have been claimed to be 
false and reckless. ‹ | 

40.° In view of the above set of pleadings and the provisions of 
Articles of Association as referred to hereinbefore, Mr. Chakravartti 
claimed that if the two posts as mentioned above, were equalled or 
equivalent, then theré was no case of demotion or reduction, but if that 
was not so, it was certainly a case of réversion and that too, not by the 
directors, but by a subordinate viz. Executive Chairman who is admittedly 
inferior in rank. ` | І 

41. As mentioned hereinbefore, it was all throughout contended 
and claimed by the petitioner that his case was nota case of transfer. 
He-has further claimed and contended that even if such order dated 7th 
January, 1982, is claimed and construed to be one of transfer, the same 
was without authority, in excess of power, illegal and irregular, as on 
that date, there was no delegation made in favour of the said Shri Basu 
who signed the record as Executive Director and delegation, if any, was 
made ‘on or about 12th Cctober, 1982. While on this point 
Mr. Chakravartti-referred to the schedule of delegation of powers of the 
said Corporation‘and after making a pointed reference to that and more 
particularly at the Annexure at page 74 of the said affidavit-in-reply 
dated {Oth. January, 1983, he contended that in fact, there was no 
.delegation in the instant case. 


42. Dr. Mukherjee, after referring to the order of transfer dated 
7th January, 1982 and the letter dated 17th January, 1982, on the question 
of handing over charge by the petitioner to Shri A.-N. Mitra, addressed 
to the petitioner by respondent Shri Basu and also the letter dated 14th 
February, 1982 as in Annexure “H” to the petition, which was in reply to 
a letter dated 7th fanüary, 1982 and addressed to the Executive Director 
by the petitioner, claimed that the conduct of the petitioner would be 
apparent from those documents and because of such conduct, the steps 

-in transferring him as taken and that too for the circumstances as 
disclosed earlier by the respondent Shri Basu, was justified. In a 
сазе of transfer Dr. Mukharjee claimed: that the conduct of the 
officer concerned must also. be considered and due weight should 
be given to the same. A question arose as to: whether, here was 
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` a case cf demotion or whether the petitioner was in fact trans- 


ferred. Dr. Mukherjee, on the basis of the pleadings as indicattd, | 


hereinbefore, state that the petitioner was not demoted, but he was 
required to be transferred for exigencies of service. It was further 
stated by Dr. Mukharjee that organisational . chart as disclosed and the 
particulars whereof have been indicated hereinbefore, would not itself 
establish or show that the step as taken against the petitioner, was a case 
of demotion. It was further claimed by Dr. Mukherjee that since, on 
the basis of the leave as granted by this Court, the enquiry proceedings 
has been completed and the petitioner's service has been terminated, 
so the order of transfer, at this stage, cannot be agitated or challenged. 
In fact, he stated that the termination order has already been challenged 


ina proceeding before G. N. Roy, J. and the said proceeding is pending - 


Dr. Mukherjee | further claimed that the writ petition in the instant case 
was filed on apprehension of the termination and as such, in view of the 


subsequent happenings viz. the petitioner’s service has been terminated,. 


no further interference should or need be made and that too when the 
order of termination has been impeached in another proceeding as 
indicated above. ' . 


43. Apart from the points as indicated dove another salient. 
point which is required to be considered is, whether writ or writs as 
asked for or the prayers as made, would. be available against the said 
Corporation or the said Company. The said Company was initially- an 
ordinary Company dealing with jute goods and thereafter, with effect 
from 30th July, 1976, the management of the same was taken over ‘by 
the Government under section 18AA of the Industries Development 
Regulations Act. After that by an ordinance the undertaking of the said 
Company vested in the Central Government on and from 27th April, 1980 
and then the Central Government, by notification vested the concerned 


' undertaking with the Jute Corporation of India Ltd., with effect from. 


28th April, 1980. Such vesting was made under section 5 of the said Act. 
After this, under section 6, the said. Corporation vested in the National 
Jute Manufacturers Corporation Ltd., on [1th June, 1980. This National 
Jute Manufacturers Corporation Ltd., was incorporated on3rd June, 1980. 
The ordinance as mentioned hereinbefore: was replaced by the National 
Company Ltd. (Acquisition and Transfer of undertakings) Act, 1980, on 
19th July, 1980. Admittedly, the appointed day as mentioed above, 
would be 27th April, 1980. е 


44. On the basis of the: above mentioned dates and incorporations, 
it'cannot now be said that writ or writs as asked for, will not go' or will 
not be available against the said Corporation or the said Company and 
that too in view of the determinations of the варгеше Court of India. 
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45. On the basis of the determinations in the case of (10) The 
Mgnaging Director, Uttar Pradesh Warehousing Corporation & Ors. .v. 
Vijay Narayan Vajpayee,- AIR 1980 SC 840, which was cited by Mr. 
Chakravartti, the said Corporation would be a Government company 
and an ‘authority’ under or within the meaning of Article 12 of the 
Constitution of India. The fact that the said Corporation would be an 
authority under or in terms of Article 12, d» also gets support from the 
tests as indicated іп the case of (11) Som Prakash Rekhi v. Union of 
India & Anr., AIR 1981 SC 212, which was also referred to and relied on 
by Mr. Chakravartti. He further claimed and contended that the 
respondent Shri Basu, not only usurped the office, but there has also 
been no evidence of curing the defect in his appointment, which was 
apparent. It was further claimed by Mr. Chakravartti and that too on 
the basis of the détermiaations as made in the case of (12) Mahabir 
Prasad Sharma v. Prafulla Chandra Ghose & Ors., AIR 1969 Cal 198, 
where it has been observed tbat it was not enough fora person holding 
<a public office, whose appointment is challenged in a Quo warranto 
proceeding, merely to produce the warrant or the notification of the 
appointment. He must go further and satisfy the Court, that ‘the 
appointment is legal and valid. that in this case, the said Shri Basu has 
thus failed to discharge the onus, which lay on him, by .production of 
relevant materials and evidence and on the other hand, the plaint in Title 
Suit No. 387 of 1980, (Sri В. K. Basu v. M/s. National Company Ltd & 
Anr.), in the Court of the learned XIII Bench of the City Civil Court at 
Calcutta, conclusively proved and established, that he had due knowledge 
of the termination of his services. . 


46. The case of P. L. Lakhan Pal v. Ajit Nath Ray & Ors. (supra), 
would not appropriately apply to the facts of this case and in fact, said 
determination on the findings therein are distinguishable on facts and 
more particularly when, the two of the learned Judges, who claimed to 
be seniors to Justice A. N. Ray had resigned and as such, -were not 
entitled to be appointed as Chief Justice of India and on such 
resignations, Justice A. N. Ray became the seniormost puisne Judge and 
not only could be reappointed, but would be entitled to be reappointed 
as Chief Justice of India. The determinations in that case as made were 
on consideration of the rule of seniority as was claimed to be inherent 
and involed'in Article 124(2). The basis of the reasoning of the Court 
was that, on his appointment as Chief Justice of India, a Judge of the 
Supreme Court does not cease to be a Judge of the Supreme Court and 
that will be so even if the requirements of consultation under 
Article 124(2) is mandatory and furthermore when, Justice A. N. Ray 
does not lack in the necessary qualifications mentioned in Article 124(3), 
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and he ‘could’ be reappointed as Chief Justice after the requirement-of 
consultation under Article 124(2). Such being the position and in this 
case there having no due. and legal evidence available, for the necessary 
appointment of the respondent Shri Basu at the relevant time, the steps 
which were taken by him, claiming to have such a purported appointment, 
should be deemed to be unauthorised and on usurpation of a power, 
which did not vest in him and as such, following the salient principles as 
indicated above, a Writ of Quo warranto, as prayed for can be issued or 
would be available. The respondent Shri Basu had no right at the 
material time to hold the post of Executive Director of the said Unit of 
the Corporation and he in fact, clearly usurped that office or the incidents 
attached to the same, without any authority, power and competence, the 
more so when, his services were terminated with effect from 28th 
February, 1980 on payment of three month’s salary in lieu of notice and 
it would appear from the intrinsic evidence às available in this case and 
so also the plaint in T. S. 387 of 1980 as mentioned hereinbefore, that | 
he had due knowledge and intimation of such termination. The 
order of maintenance of status.quo as was obtained in Civil Order 
‘No. 7082 (W) of 1980 would not thus be of any assistance to the 
respondent Shri Basu, on the basis of the determinations in the case State 
of Punjab v. Khemi Ram (supra) and the said Shri Basu, who was holding 
a "Public Officc?, could not take any advantage of the alleged non com- 
munication of the order of termination. There was also substance in the 
submissions of Mr. Chakravartti that the respondent Shri Basu was not in 
fact and appropriately appointed by the Board, who had the authority to 
reinstate him in terms of Article 92(21) read with Article 97 of the Articles 
of Association as referred to hereinbefore. It must be held on the legal 
evidence as available, that on the relevant date and time, the respondent 
Shri Basu-was not holding the concerned ‘‘Public Office” and the holder 
` of the post would be a “Public Servant" or “Public Officer". In view of 
the character and incidents of the; office, which the respondent Shri 
Basu was claiming to hold, there cannot be any doubt that the petitioner 
would be entitled to ask for a Writ of Quo warranto on the basis of the 
celebrated decisions.as cited at the Bar. Even though the issue of a Writ 
of Quo warranto is discretionary. [have йо hesitation in issuing such a 
"writ in the facts of this case and as I feel and am of the opinion that if 
Such writ is not issued or the discretion is not exercised in favour of the 
petitioner, justice would be denied to him. Such and above being the 
position, the submissions as made or put forward by Dr. Mukherjee on 
the availability of alternative’ remedy as a Bar to the issue of the , 
concerned writ, would bé of no avail or assistance. It cannot also be 
accepted as submitted by Dr. Mukherjee that by a Writ of Quo warranto. 
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only prevention of continued exercise of unlawful authority is possible 
and permissible and not such wrong which has already been done or 
scommitted. Even ifthe defect in the appointment of the respondent 
Shri Basu is cured subsequently, that in my view and that too in the 
facts of this case, would not take away the power of this Court to 
interfere by the issue of appropriate writ or writs or orders to set right 
the wrong that has been committed at a stage when the said Shri Basu 
had no power, authority, competence and jurisdiction. 


47. Transfer is an incident of service and from the order as 
impeached i in this cise, it cannot be said that the same was an order of 
reversion or demotion as and by way of penalty or with stigma. In. fact, 
the order in question was one of transfer simplicitor. The respondent 
Shri Basu, as appeared from the pleadings and the submissions was | 
reinstated, if not retrospectively, at least prospectively from 4th мау, 1981 
and the order of transfer was issued by the said Shri Basu as Executive 
Director on 7th January, 1982. The petitioner had admittedly joined in 
that post, of course for reasons and circumstances as recorded earlier. 
This Court, in my view, would not be justified and that too on the facts 
as available, to go into the question of discriminatory treatment received 
by the petitioner, But one thing is certain, that when the transfer order 
was duly passed, this Court, in the facts and circumstances as pleaded, 
would not be justified and authorised to interfere with the same. It is to 
be noted further that over the issue of transfer, in terms of the leave as 
granted by the Court, Departmental proceedings were initiated and 1 had 
informed that on investigation, the petitioner has been found guilty and 
his services have been terminated, which order again has become 
subjudice in another proceedings in this Court and more particularly 
before G. N. Ray, J. Such being the position 1 express no final opinion 
on the question of transfer or reversion or demotion in whichever terms 
parties intend to express themselves, as that may have some repercussion 
over the pending lis between the parties on termination. 


48. The above being the position, the rule should succeed in part 
by issuing a Writ of Quo warranto against the, respondent Shri В. K. 
Basu in respect of Annexure *D"'.and is disposed of in respect of .the 
other prayerg with the observations and in the circumstances as stated 
hereinbefore. There will be no order as to costs. 


Stay of operation of the order as prayed for, is refused. · 


.S. Nie В. А кы? 
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[ CIVIL APPELLATE JURISDICTION ] 
Before Mr. Justice Ramendra Mohan Datta and Mr. Justice 
Chandan Kumar Banerji 


Decision: May 18, 1981 | 
Mobamnied Saleh Behbehani & Company .  ..... Appellant 
: Versus 


Bhoj Trader — .— — | — — J—  ... Respondent* 


Admiralty suit in rem— Jurisdiction of High Court— Whether embraces 
disputes over breaches of charter-party—Genesis and extent of Admiralty 
Jurisdiction of High Court— Maritime lien— Kinds of. 


Under a charter-party the plaintiff chartered the vessel from her 
- erstwhile owners for the period of a voyage from Korea to Kuwait via 
Calcutta. From Korea the vessel came to Calcutta Port. At Calcutta 
- the plaintiff terminated the charter-party for alleged breaches thereof by 
tlie owners. Thereafter, the plaintiff instituted a suit in rem in the, 
Admiralty Jurisdiction for recovery of damages from the defendants for 
alleged breaches of the charter-party and had the vessel arrested. The 
owners then applied to Court for setting aside the arrest. It was held by 
the trial court that the Admiralty Jurisdiction of the Court did not cover 
claims arising out of breaches of charter-partiss and the vessel should, 
therefore be released. (See 1981(2) CLJ 129). The plaintiff appealed. 


HELD: (1) The Admiralty Jurisdiction of the Court does not 
extend beyond ihe limits laid down by the Colonial Ceurts of Admiralty 
Act, 1890 and claims arising out of breaches of charter-party terms do not 
fall within such jurisdiction. Accordingly, the appeal must be rejected. 


( 2) The cause-of-action pleaded by the plaintiff did not create a 
maritime lien on the ship in his favour. 
Cases referred to :— 
(1) Yuri Maru v. The Woron, LR 1927 AC 906 


(2) Jayaswal Shiping Company v. Owners & Parties interested in 
Steamship “S. S. Leelavati", 52 CWN 468 


'(3)* Rungta Sons Pvt. Ltd. & Anr. v. The Owner & Parties interested 
іп S. S. Edison Mariner & Anr., 66 CWN 1083 


(4) Kamalkar Mahadev Bhagat v. Scindia Steam Navigation Co. 
Ltd., AIR 1961 Bom 186 : 


(5) National Co. Ltd. v. Asia Mariner M. N. The Owners & Parties 
interested in, 72 CWN 635 


* Appeal No. of 1981. 
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(7) Bengal Assam Steamship Со. Ltd. v. Owners & Parties interested 
° in S. S. “Shanku Maru”, AIR 1937 Cal 122 
(6) The Telena, (1901)29 ILR'Cal 402 
* (8) Hopper v. Gumm, (18672 CH 282 
A. K. Sen, J. N. Ray, Tapas Banerjee, 
Rabindranath and R. C. Dutta, и for Appellant 
R. C. Deb, Jahar Goho, A. K. Datta and S. С. Ukil ` ......for Respondent 


The judgment of the Court was as follows :— , 


Datta, J. : ‘In this interlocutory application the appellant is asking 
for stay of the operation ofthe order of D. K. Sen, J. passed on May 
4, 1981. After delivering his judgment the’ learned Judge ordered that 
the vessel would be released on furnishing security to the extent of 
United State Dollars 4450 in equivalent India rupee at the current 
exchange rate. It was directed that the security might be given in cash 
or by а Bank Guarantee within a week from the said date. The 
Registrar was to issue the instrument of release and the Marshal was to 
release the vessel on a signed copy of the minutes. The plaintiff was 
directed to pay ‘the cost, expenses and remuneration of the Marshal. 


2. Prior to that on April 25, 1981 on the application of the 
plaintiff appellant the learned Judge made an order for arrest of the 
vessel as follows ;— 


“There will be an order. in terms of prayers (a) and (b) of the 
affidavit. The Registrar, Origenal Side, is directed to issue the Writ 
of Arrest expeditiously. Itis niade clear that the defendants will be 
entitled to apply for release of the vessel on furnishing security. The 
plaintiff is directed to deposit with the Marshal Rs. 1,000/- at the first 
instance on account of Marshal's costs and charges. 


.It is made clear that the vessel isto be arrested on the signed 
copy of the minutes. 

The Registrar, the Marshal and all parties to action a signe 
copy of the minutes subject to the usual undertaking.” 


Pursuant to the said order the said vessel M. V. "NOTIS" also 
known as “‘Bhoja Trader" lying at K.P. Docks was arrested by the 
Marshal, The said arrest is still continuing. On April 27, 1981 on 
behalf of Intra Co. Ltd: a foreign company of British, West Indies, the 
matter was mentioned before the learned Judge praying for release of 
vessel. The matter was directed to appear marked as *'to be mentioned 
on April, 28 1981. On the said date an affidavit was-filed on behalf of 
Intra Co. Ltd. in opposition to the said original application for arrest. 
It stated therein that the said vessel has since Been acquired by pur- 
chaser Intra Co. Ltd. On April 16, 1981 from the previous owners of 
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M.V. *NOTIS" and the name thereof was changed to M.V. “BHOJA 
TRADER”. It was also stated that the said vessel was delivered to 
. Intra Co. Ltd. On April 16, 1981 at Calcutta by singing a ""Protecol 
of delivery?. The said vessel was said to be registered in the 
Republic of Panama on April 21, 1981 in the said name of “BHOJA. 
TRADER”. In the application before us a provisional certificate of 
registration has been relied on. | 


3. According to the plaintiff appellant on January 19, 1981 a 
charter-party agreement was entered info by and between them and the 
owners of the vessel M. V. “NOTIS” whereunder the vessel sailed from 
Korea to the Port of Calcutta and thereafter it was due to sail from the 
Port of Calcutta to Kuwait. According to the plaintiff appellant there 
were breaches of charter-party committed by the said vessel and in 
respect thereto the owners were asked to remedy the said breaches. As 
such breaches were not remedied the plaintiff appellant on April 13, 1981 
at Calcutta issued notice to the respondent terminating the said charter- 
party. On April 24, 1981 having come to know that the vessel sought, 
to change hands the Plaintiff appellant rushed to Court by moving the. 
said application on April 25, 1981 at the residence of the learned Judge 
by a Special Appointment. On April 30, 1981 an affidavit was filed on 
behalf of the plaintiff appellant in the said proceeding before the learned 
Judge of the Court below and thereafter the matter was heard and on 
May 4, 1981 the judgment and order was passed by the Court below. 
On the very same day i.e. on May 4, 1981 the appeal was preferred and 
the application was moved for an ad interim order. The Appeal Court 
made an order on May 4, 1981 granting an ad interim order for stay of 
the operation of the order of the Court below and directing the appellant 
to deposit a sum of Rs. 10,000/- with its advocate on record by way of 
security for costs and a further sum of Rs. 1,000/- with the Marshal 
for the expenses for further maintenance of the vessel. 


4. On behalf ofthe appellant it is contended that the learned 
Judge was wrong in allowing the order of arrest to be reopened by 
allowing an affidavit to be filed therein. Itis submitted that once the 
erder for arrest was made the application was finally disposed of. The 
application for release of the vessel could only have been moved 
separately after full security had been furnished to cover the amount 
claimed in the plaint The learned Judge while making thc order for 
arrest directed that in case the defendant respondents would apply for 
release of the vessel they would do so on furnishing security, meaning 
thereby full security, to cover the entire claim inthe plaint. That being 
so, the defendant respondent could not apply for release without 
furnishing security as zforesaid. This Court in its Admiralty Jurisdiction 
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has'framed rules which are set out in Appendix 5-of the said rules of 

the High Court at Calcutta (1914), Original Side, Our attention has been 

drawn to Rules 3, 4, 5, 6, 12; 17, 18, 19, id and 24 of the. sgid. Admiralty 
Rules, of ‘this Court. n D 


5. Although in many- cases an application for issue of the 
instrument of release is madé separately our attention has been 
. drawn to several reported decision wherein the matter was dealt with in 
the same application. ` That béing -so, in this interlocutory application, 

without anything more, we would not finally decide the question but from 
‘the prima jacie point of view we ате inclined to. hold that in the facts and 
circumstances of this case the procedure ' adopted by the learned Judge 
does not call for any interference with his order on this point as raised 
herein this application. 


` 6. The next point urged before us is е Clause 26 of the Charter 
of. 1774, whereby the Admiralty Jurisdiction was vested in the then 
Supreme Court of Judicature at Fort William in Béngal, is still in force 
and the same still governs fhe Admiralty Jurisdiction of this Court by vir- 
tue of the preservation thereof by the subsequent Letters Patents and the 
Government of India Acts and ultimately by the Constitution of India. 
The Janguage of the said Clause 26-of the Charter of 1774'is so wide -that 
prima facie it appears that the Causes mentioned therein woüld cover the 
case of a claim for damages arising out of the breach of the charter-party 
80 as to enable the plaintiff appellant to proceed in rem in ‘the Admiralty 
Jurisdiction and to have the order for arrest of a vessel; Clause 26 of 
the Charter of 1774 reads as follows ;— 


"And it is our further will and issue: and ve do hereby grant 
‚ order. in, establish, and appoint that -the said Supreme Court of 
Judicature, at Fort William in Bengal, ‘shall Бе а Court of Admiralty, 
in and for the said provinces, ‘countries, or districts of Bengal, Bihar 
and Oriss1 and all- other: ‘territories and islands adjacent thereunto, 
- and which now are, or ought to be, dependent thereupon, ind we do 
hereby commit and grant to the said Supreme Court of Judicature, at 
Fort William in Bengal, full power and authority to take congnizance 
of hear examine try and determine all Causes, Civil and maritime, and 
ali pleas of contracts, debts, exchanges, policies of assurance, accounts 
charter-parties agreements, loading | of ships,.and ‘whatsoever relate to 
freight, or money due for ships hired and let out, transport-money; 
maritime usury OF bottomry or to extortions, trespasses, injuries, com- 
plaints; damands, and matters, Civil and ‘maritinie ‘of. ships and vessel;- 
“employed or used withia the jürisdiction- aforesaid,. or ‘between others 
. confracted done;? had; ог cOmimenced; ід: "Upon or ‘by the sed,- or 
З publie Tivers; бг min creeks,’ Камош, and: ‘places ‘overflown, within: 
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the ebbing, and flowing of the said and high-water mark, within, 
about and throughout the said three provinces, countries. or districts* ' 
of Bengal, Bihar and Orissa and all the said territories or islands 
adjacent thereunto and dependent thereupon, the cognizance whereof 
both belong to the jurisdiction of the Admiralty, as the same is used 
and exercised in that part of Great Britain called England, together 
with all the singular their incidents, emergents, and dependencies 
annexed and connected causes whatsoever, and to proceed summarily 
therein with all possible despatch, according to the course of our 
Admiralty of that part of Great Britain called England, without the 

‚ strict formalities of law, considering only the through of the fact, 
and the equity of the case." . 


7. It is contended that the said clause should be interpreted and 
be read as vesting the Admiralty Jurisdiction on the Supreme Court of 
Judicature at Fort William in Bengalin respect of all matters enumera- 
ted therein including those relating to charter-party agreement and 
all matters and contracts relating to freight or money due for ships hired 
and let out and matters Civil and' maritime whatsoever between 
merchants, owner and proprietors of ships and vessels employed or 
used within the jurisdiction of the then Supreme Court. It is contended 
further that the expression “the cognizance whereof both belong to the 
jurisdiction of the. admiralty, as the same is used and exercised in that 
part of Great Britain called “England”: related “to the procedural 
matter in respect of the exercise of such jurisdiction which was vested 
їй recpect of matters enumerated therein.- In that sense that jurisdic- 
tion of the Admiralty Court of the Supreme Court of judicature at 
Fort William in Bengal might have been much wider than that of the 
High Court of Admiralty in England but nevertheless such were the 
powers vested by the said charter and it should be interpreted in that 
manner. ae 


8.. Admittedly in 1774 actions on charterparty would not 
be brought on the Admiralty Jurisdiction of the Admiralty Court 
in England, .The Admiralty Court got its jurisdiction to try such 
claims arising out of damages for breach of ШЕШУ not earlier 
than in 1920. О 


` зу, [ “In ‘our opinion the above contentions raised on behalf of the 
plaintiff appellant herein are not acceptable. We have considered 
the several decisions placed before us and it appears therefrom that 
the learned Judge have interpreted the said clause of the said charter 
to mean that the jurisdiction of the’ Admiralty Court as conferred by 
the said Clause 26 of the tharter was to be exercised to the same extent 
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as-it used to be exercised by the -Admiralty Court in England. It 
‘follows, therefore, that allthough the matters or causes enumerated 
in the said clauses were wider in amplitude still the same could not be 
exercised beyond what could be exercised by the Admiralty Court in 
England. 


10. Our sation has also been drawn to the provisions of 
Colonial Courts of Admiralty Act, 1890 (53 & 54 Vict. C. 27) and 
the declaration made to make some of the courts in India Colonial 
Courts of Admiralty, by enacting Colonial Courts of Admiralty (India) 

Act, 1981. The combined effect of the said two statutes was that this 
High Court, exercising Admiralty Juirsdiction became a Colonial Court 
of Admiralty. The said two statutes are still in force and the Admiralty 
Jurisdiction of the present High Court was preserved ‘and continued by 
the relevant provisions of the Government of ‘India Act, 1919 and the 
Government of India Act, 1935 and subsequently by the Constitution 
of India. That being the position, we have to consider the provisions of 
sub-section (2) of section 2 of the Colonial Court of Admiralty ASh 1890 
(53 & 54 Vict., C. 27) which runs as follows : 


-*(2) The jurisdiction of a Colonial Court of Admiralty shall, 
subject to the provisions of this Act, be over the like places, persons, 
matters, and things, as the Admiralty Jurisdiction of the High Court 
in England, whether existing by virtue of any statute or otherwise, and 
the Colonial Coürt of Admiralty may exercise such jurisdiction in like 
manner and to as full an extent as the High Court in England, and 
shall have the same regard as that Court to international law and the 
comity of nations." 


. 1L The above provision: make it abundantly clear that the 
Colonial Court of Admiralty would exercise such Admiralty Jurisdiction 
over matters and things as was exercised by the Admiralty Jurisdiction 
‘of the High Court in England, whether existing by virtue of a 
statute or otherwise, and could not exercised any power beyond 
what could be exercised by the Admiralty Jurisdiction of the High Court 
in England. The above provisions seems abundantly to suggest 
that the true construction of Clause 26 of the Charter of 1774 
is also that i$ vestéd the Supreme Court of Judicature at Fort William 
in Bengal with limited jurisdiction even though the causes mentioned 
therein were of very wide amplitude in the opening part of the said Clause 
26. Ifthe interpretation which has been canvassed on behalf of the 
appellant with regard to the latter part of Clause 26 is accepted, then the 
same would definitely be in conflict, with the jurisdiction vested by the 
said two statutes of 1890 and 1891, which: had conferred Admiralty 
Jurisdiction on the Han Court of Judicature at Fort William iu 
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Bengal But such jurisdiction has not been expended or modified any 

further beyond what was done by the said Acts of 1890 and 1891. 

However, undignified it might seem today, the fact remains that this 

Court and the. High Courts at Madras, Bombay and others vested with 

Admiralty Jurisdiction still function as Colonial Courts of Admiralty, as 

declared to be so by the said Act of 1891, even after 31 years of 
independence and it is unfortunate that this fact untill now has practically 

gone unnoticed by the Legislature of our country, even though from time 

to time this has been sought to be noted in some judgments of different 

courts in India. The result, therefore, is that the scope of the Admiralty 

Jurisdiction of this Court would be determined by the law in England as 

the same existed and used to be administered upto 1890 by the. 
Admiralty Court of England. The effect of sub-section (2) of section 2 

of the Colonial Courts of Admiralty Act, 1890 came to be, considered by 

the judicial committee of the Privy Council in the case of (1) Yuri Maru 

v. The Woron, reported in LR 1927 AC 906 at page 909 of the said report 

it was observed : 


' “The jurisdiction in Admiralty of the High Court of Justice in 
England did not extend to claims upon charter-parties :t the time 
when-the Colonial Courts of Admiralty Act 1890, became law. 
Jurisdiction over such claims was given in the first instance by the 
Administration of Justice Act, 1920, section 5, in terms which have no 
apparent reference to courts out of England, since a proviso in the 
section limits the costs of actions recoverable thereunder in certain 
events by the.amount of being brought. in a country court”.- The 
Judicial Committee at the bottom of page 915 observed: " Оп the 
whole, the true intent of the Act appears to their Lordships to have 
been to define as maximum of jurisdictional authority for the Courts 
to be set up thereunder, the Admiralty Jurisdiction of the High Court 
in England as it existed at the time when the Act passed. What 
shall from time to time be added or excluded is left for independent 
legislative determination". 


12. That ` was also an action instituted’ in the Admiralty Jurisdict:on 
_ ina claim for damages for breach of charter-party where thé ship had 
been arrested within the jurisdictional limits of the Court. The Judical 
Committee upheld the decision of the Excheguer Court of Canada, 
reversing the decision .of the Iccal Judge (Martin, J) of the British 
Columbia, Admiralty District who held that the Admiralty. Court had ` 
jurisdiction. 


13. It is further to be noted that the Admiralty Rules of this 
Court which came into force on 16th December, 1911 were framed under 
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the Colonial Courts of Admiralty Act, 1890 and the same being followed 
in- exercising “the Admiralty Jurisdiction of this Court ever since. There 
із no reference -to the Chatter of 1774 іп those rules (See Ormond’s 
Rules of the Calcutta High Court 1914, Original Side, Fourth Edition, ў 
pages 789 and 790) Several decisions have been placed.béfore,us where- 
from ‘it would. appear that ‘Clause 26 of the Charter of 1774 has been 
intérpretated to mean that in, respect of exercising Admiralty Jurisdic- 
` tion, the substantive be the ‘same as existed and used to be exercised by 
the Admiralty Court in England upto 1890 (2) Jayaswal Shiping Company 
v. Owners & -Parties interested in Steamship S. S. Leelavati" 58 CWN 
468, (3) Rungta Sons Pvt, Ltd. & Another v. The Owners & parties interested 
in S. S. Edison Mariner & Another, 66 CWN, P 1083, (4) Kamalkar 
Mahadev Bhagat v. Scindia Steam Navigation Co. Ltd., Bombay AIR 
1964 Bombay P. 186, (5) National Co. Ltd. v. Asia Mariner M. S. The 
Owners & Parties interested in 72 CWN P. 635. (6) The Telena (1901) 29 
ILR Cal 402). In the last mentioned case, viz. The Telena Harington, J. 
proceeded on the basis that the Admiralty Jurisdiction was conferred on 
this Court by the said Colonial Courts .of Admiralty Act, 1890 (53 & 54 
Vict. C. 27) (See also (7) Bengal Assam Steamship Co. Ltd. v. Qwners & 
Parties interested in S. S, “Shanku Maru" reported in AIR 1937, Calcutta 
Page 122 where Pankridge, J. while interpreting Clause 26 of the Charter 
of 1774 took the view ‘that the Admiralty Jurisdiction of the Supreme 
Court was defined by the said Clause 26 of the, Charter which -conferred 
upon the Supreme Court the jurisdiction in. Admiralty “As the same 
is" used and, exercised in that рагі of Great Britain, called 
Englano". - | 


14, The result, therefore, is that the scope of the Admiralty 
Jurisdiction of this Court would be determined by the Law in England 
as administered by the Admiralty Court in England. Taking a prime 
facie view of the matter it seems, however broadly worded it might have 
been, the framers of Clause 26 might have ia mind that in the future from 
time to time the jurisdiction of Admiralty Court of Bengal would be 
extended as and when required alongwith the extension of the Admirlty 
Jurisdiction of the’ Admiralty Courts in England. This is the only way 
the broad Janguage of Clause 26 can be explaind. As it is, it seems that 
the intention of the framers of Clause 26 was to bring about а uniformity 
in the administration of Admiralty Jurisdiction as existing and exercised 
by the: High Court of Admiralty in England and the then court in Bengal 
created by Clause 26. of the charter. It appears that since.the Supreme 
Court was established and was vested with Admiralty Jurisdiction by the 
said charter the framers therefore invested the Supreme Court with all 
matters which might come within the scope of an admiralty action but if 
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could exercise Ге" jurisdiction. only in respect of such matters over which: 
the Admiralty Court of England could exercise jurisdiction. The claims . 
relating to the charter-party being a matter comeing withIn the scope of 
jurisiction of the Admiraity Court i in England.not earlier that 1920 ie. 
later than 1890, such a cause could not be entertained by the аа 
Jurisdiction of this Court. 


15. Mr: Sen Баз referred to scrutton on rU 130 Edn. 
page 461 and has brought it to our: notice that by the Acts of 1868 and 
1869, the Country Courts of England had been exercising the Admiralty 
Jurisdiction in respect of charter-party. In the foot note it is stated 
that “И gave the county Court a wider jurisdiction as to charter-parties 
and was ёпјоуей by the Admiralty Division of tte High Court under 
the old Act of 1861; The Montrosa, (1917) page 1, but the jurisdiction of 

` the High Court is not lay by assimilated to thst of the Country Court by 
the Act of 1920. “From the said passage in the foot note, Mr. Sen has 
argued that it will be clear therefrom that even the Courts of lower 
jurisdiction could be vested with Jarger powers, than what are enjoyed by 
the higher Courts; Likewise, it was quite possible that the framers of the 
Charter of 1774 could think of vesting the Supreme Court of Judicature 
at Fort William in Bengal with larger powers than that used to be enjoyed 
by the Admiralty Courts in England in 1774 and that was the reason why 
Clause 26 of the Charter of 1774 was framed in that wider manner. In our 
opinion, the Colonia] Courts of Admiralty Act, 1890 has vested Admiralty : 
Jurisdiction in the Colonial Courts in the same manner as was being 
exercised by the High Court in.England. The result, therefore, is that 
the said passage in scrutton on chater-parties could not have any 
application in so far as the High Courts in ‘India are~‘concerned. That 
being so, the country Courts' exercise of jurisdiction could not vest the 
Court of Admiralty in India with the cause of action in damages in 
charter-parties. 


16. This is the prima facie view that we take of the matter and on 
hat basis we come to the finding that as at present advised, the order of 
the Court below should not be interferrd with. 


.17. Mr. Deb at one point of time in course of hearing of this 
application has offered to deposit U. S. Dollars 85,000 with this Court for ` 
release of the vessel, pending disposil of this application but the parties 
herein wanted to have the matter decided to ascertain in the correct 
position regarding the jurisdiction of this Court. _ Mr. Sen has contended 
that if the said sum is deposited, ће same should be held even for the 
benefit of his client in case his client has to file a suit in the original 
jurisdiction, of this Court but 'Mr. Deb's clients are not agreeable to that. - 
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That being the position; we do not think that we should make any order 
with regard to the offer that: was made by Mr. Deb’ on instruction from 
his clients in asmuch as the same was ‘Offered ina very limited way. 


А 18. “Mr. ‘Deb has further contended: that “after. the charter-party 
agreement was terminated his client became the purchaser of the vessel. 
That being 30; ‘his client has become the bona Jide purchaser for value 
without notice of the charter-party and their rights can not be affected in 
any by ће said charter-party lien. as -provided’ under Clause 18 of the 
charter-party agreement. We cannot-accept this contention of Mr. Deb 
at this stage in the facts. and. circumstances; disclosed, herein. Mr. -Deb 
has'produced before us a. provisional certificate of registration «of the 
vessel to show that his client had the title over the said vessel- which was 


transferred in their favour. Reliance was placed by Mr.. Deb on the 


Commercial Documents Evidence Act to.show that such documents shall 

be présumed to be correct. In this connection Mr. Sen bas referred to а 

passage from неш on Sun HS Edn. page 52, paragraph 74, where 
it stated :— 


“In ‘а case esting with a eee Aubin itp in 1867, 
Turner, L. J. said : A ship is not like an ordinary personal chattel, 
it does not pass by delivery nor does possession of it prove the title to 
it. There is no market evert for ships, in the case of American ships 
the laws of the United States provided the means of evidencing the 
title to them.  /n the case of (8) Hopper v. Ситт (1867) 2 Ch. App. 

'' 282, 290. Under the Merchant Shipping Acts, all British Ships above a 
prescribed tonnage must, unless specially exempted, be registared and 
` thereafter may be ишене only by a bill of: sale in the statutory 
form"... « 
~ 19. "Adibittedly Mr. Deb's client * T the vessel some time in 
the beginning of April, 1981 when the said charter-party was subsisting. 
‘Prior to that the charteres, namely, the plaintiff appellant. preferred its 
claims on the original owner. That being so, in the normal course, 
‚Мт. Deb's clients should have come to know that the ship was under а 
charter-party from the documents available on board the vessel specially 
when a claim had already arisen, in respect of the charter-party, which 
remained unsatisfied till then, there could not have been any difficulty to 
ascertain that the same was in favour .of.the said charterers with due 
diligence it соп) not also be difficult for them to come to know of the 
‘yémaining voyage to be undertaken by the vessel upto Kuwait under the 
‘said charter«party. Prima facle, these ie stand-against the contention 


‘of Mr. Deb on this point. . 


‘20. Mr. Deb, however, argues that there is neither any maritime 
lieu nor any statutory lien in favour of the plainfiff appellant which could 


344 Mohammed Saleh Behbehani v. Baoja Trader [1983 (23 CLI . 
follow the ship and as such even: assuming that the plaintiff appellant 
hasa claim in respect of the charter-party agreement, the plaintiff 
appellant could not succeed on that basis .in getting the vessel arrested. 
This argument appears to be possible. The maritime lien travels with 
the res. But the question is whether such a maritime lien had arisen, in · 
this case. If it had, then undoubtedly it could be enforced also againgt 
the parties interested in M. V. *Bhoja Trader." i. e. Intra Co, Ltd. 
Admittedly there was no statutory lien in favour of the plaintiff appellant: 
Regarding the maritime lien the law in England as was administered 
there in Admiralty Jurisdiction did not recognise. maritime lien in respect 
of claim for damages arising out of breach of chater-party. That being 
80, no action in rem could lie in the Admiralty Jurisdiction to follow the 
гез SO a8 to cause the arrest of the vessel and to enforce such a claim 
thereby. In British Shipping Laws, Vol, 14 maritime liens by Thomas at 
pages 12 and 13, it is said that maritime liens represent a small cluster 
of claims which arise either out of service rendered to maritime res or 
from damage done by such ares. Such clams have been enumerated 
under five heads, namely. 


(a) Damage done by a ship ; (b) Salvage ; (с) Seamen’s Wages А 
(d) Master's wages and disbursements and (e) Bottomny and 
respondentia. ; 


21. "That being so, in our opinion the petitioner appellant's 
application for stay cannot succeed. There will be no further orders on 
this application. Costs would be cost in the appeal. 


In view of the fact that there are difficult points of the law of general 
importance, viz. as to the scope and extent of the- Admiralty Jurisdiction 
of this Court with rèference to the Charter of 1774 and the Colonial 
. Courts of Admiralty (India) Act, 1891 and if damages for breach of a 
charter-party. agreement would give rise to a.lien which would be 
enforced in admiralty against the res, are involved here we think that a 
short stay should be granted i in respect of the operation’ of the order 
passed herein as prayed for. We, therefor е, grant stay of the operation 
of this order till 21st May, 1981. 


Banerji, J. : Іаргее. 
S. P. T. 
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[ CONSTITUTIONAL WRIT JU RISDICTION ] 
Before Mr. Justice Bankim Chandra Ray 


Р | Decision : December 9, 1983 · 
Prof. Mahadeb Kumar Banerjee & Ors. > .».-..Petitioners 
° | | F | Versus 
~ State of West Bengal & Ors. no Babess Respondents* 


Constitution. of India—Articles 26, 28 & 30— What is the right of 
religious “denomination” or any section thereof under Article 26—Establish- 
ment and. maintenance of institution for religious and charitable purposes— 
Denomination,. what does it mean—Interpretation thereof—What the 
expression ‘institution fur religions and charitable purposes" signifies— 
Whether Ramkrishna Mission is a religious denomination— What is meant 
by ‘religion’—What does it include— Whether Article 28(1) applies to the 
. college in question—Sub-Articles (2) & (3) are exceptions to Article 28(1)— 
- Why the concerned college will escape from the mischief of Article 28(1)— 
Article 30(1)—Right of, minorities to establish and administer cducational 
institutions— Whether rights under Article 30(1) can be linked up with rights 
under Article 26—Whether Ramkrishna Mission can claim protection under 
Article 30(1) in respect of college in question — Why and how Ramkrishna 
Mission is held to be a religious minority within the meaning of Article 30(1) 
— Protection under Articie 30(1) is available, if two essential conditions are ` 
satisfied—(1) Establishment of institution and (2) Administration of it by 
religious minority within meaning of Article 30(1)—Regulatory powers of 
Siate—Limitations thereof under Article 30(2)— Interference with 
fuadamental rights of Ramkri-hna Mission in the matter of administration of 
concerned college—Provisions of West Bengal Coliege Teachers’ (Security 
of Services) Act, 1975 and then of West Bengal College Service Commission 
Act are not applicable to college concerned —Certain directions given by 
Calcutta University for constituting governing bodies under Statutes 93 and 
94 of Calcutta University. First Statute, 1979, being made in contravention of 
rights under Article 30(1) are invalid and unenforceable—Interpretation of 
Statutes. : P ` 


Article 26 of the Constitution of India speaks of ‘denomination.’ 
^ It refers to the members ofa particular religious organisation or a sect 
and sometimes a section, thereof. 


The members of the Ramkrishna Mission who profess ‘Jiva Shiva’ 
doctrine, constitute, a religious denomination.” Those members believe 


*Civil Order No. 12837(W) of 1983. 


` 
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in that ‘Jiva Shiva’ doctrine. They profess that all religions ате but several 
paths leading to God, i.e. to attain salvation and that no religion should 
be looked upon as inferior to one’s owndo xn religion. The Ramkrishna 
Mission as well as Belur Math is a common organisation and it worships 
Thakur Ramkrishna as God. The name of this common organisation is 
Ramkrishna Mission. The organisation is a religious denomination within 
the meaning of Article 26 of the Constitution of India and as such, it has 
the fundamenta] rightto established and maintain institutions for religious 
and charitable purposes. Besides, Ramkrishna Mission. has also the 
fundamental right to manage its own affairs in matters of religion. 


The word ‘Charity’ has been construed rather liberally by the courts 
in India provided the necessary element of public benefit is reflected in 
the gifts through advancement or furtherance of any educational purpose. 
Thus, the gifts made for the maintenance and support of Schools, 
Colleges or other educational establishments or for their foundations, 
whether generally or in particular are taken to be charitable. That being : 
80, the establishments of Schools and Colleges for the advancement of 
or furtherance of education or for educational purposes, comes within 
the fold of the expression, ‘‘charitable purposes” as: envisaged in Article 
26(a) of the Constitution of India. The Ramkrishna Mission, therefore, 
as a denomination or sect has the fundamental right to establish 
and maintain such educational institutions. Construing the meaning of the - 
expression, ‘charitable purposes,’ it is held that the educational institu- 
tions founded by a Trust or Mission or Religious Denomination or a 
section thereof would come within the purview of charitable purposes. 


Though the eapression, ‘charitable purposes’, does refer to educa- 
tion and though the educational institution for religious and charitable 
purposes do come within the sweep of Article 26(a) of the Constitution, 
yet, Article 26(a) refers to the right of religious and charitable purposes. 
The expression, ‘institution for religious and charitable purposes", mean 
the educational "institution imparting religious instructions and not 
imparting general secular education which falls within the scope of 
Article 30(1) of the Constitution of India. j 


Article 28(1) of the Constitution imposes a restriction to the extent 
that in any educational institution wholly maintained out of the State- 
fands religious instructions shall not be provided. But there is a "provision 
in Sub-Article (2) which provides specifically that such restrictions 8s in 
Article 28(1) shall not apply to an educational institution which is being 
administered by the State but has been established under any Endowment 
or Trust which requires that religious instructions shall be imparted in 
institution. Further, Article 28(3) specifically provides that any student 
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such attending any such educational institution recognised by the State or 
receiving aid out of the State-fund, shall not be required to take part in 
any religious instruction that may be imparted in such institution or to 
attain any religious worship that may be conducted in such institution 
ог in any premises attached thereto without the consent of the guardian 
of the student, if he is a minor. From that provisions it clearly appears 
that no restriction has been imposed upon any institution established by a 
religious denomination imparting general education, to* receive grant- 
in-aid out of the State-fund. 

Article 26(a) of the Constitution of India confers on a religious 
denomination or any -section thereof, the right to establish educational 
institutions imparting religious instruction in furtherance and promotion 
of the tenets and dogmas of that denomination or sect. . 


It appears that the Ramkrishna Mission made a proposal for 


‘éslablishment of the college in question and the Mission constructed the 


College buildings according to the plans and the estimate prepared by it 
on a plot of land belonging to the Mission. The grant of requisite fund 
to the Mission for constructing the College buildings and also for meeting 
other expenses of the College cannot lead with conclusion that the 
college in question has been established by the Government and not by 
Ramkrishria Mission. Incidentally it may be mentioned that many 
private Colleges have been set up wilh Government grants and from that, 
it cannot be said that those Colleges have been established by the 
Government. It is held thatthe Ramkrishna Mission had established 
ie. brought into existence, the college in question. Be tbat as it may, 
there is no room for doubt that the Ramkrishna Mission has not only 
established the college in question but it also maintains if, which 
includes the administration of that College. 


An interesting question has been raised for determination in the 
instant case. The question is whether the Ramkrishnaism or the cult or 
the teachings of Thakur Ramkrishna Paramahansadeb is a consti- 
tution and as such the College concerned which had been established by 
the Mission can claim the fundamental right guaranteed by Article 30 of 


the Constitution of India. 


The term, ‘Religion’, has not been defined in the Constitution of India. 
But this term is hardly susceptible of any rigid definition. Still then, it 
is now well-séttled that ‘Religion’ includes not only the ethical rules 
and tenets and dogmas but it also includes the rituals, ceremonies and 
observances and even prescriptions regarding food and dress which do 
form an integral part of Religion. 


^ 


ғ 


348 Mahadeb Kumar Banerjee v. State of West Bengal [1983 (2) CLI 


There is no doubt that the term, religion, comprises also ‘philosophy’ : 
which means the ethical rules as well as the rituals, observances and сеге- 
monies. The cult or religion of Shri Ramkrishna Paramhansadeb is that 
all beings are the manifestations of God and all religions are but different 
` paths of reaching God. No religion should: be condemned and that to 
attain spritual salvation or ‘to reach divinity, the paths prescribed by the 
tenets and dogmas, religious practices of different religions are equally ' 
good. The'divinity of ‘Jiva Shiva’ has-to be practised, that is, service to 
the human beings is to be mide treating him as manifestation of God and 
serving him in a spirit of worship. There is no necessity of one 
surrendering his own religion, be he a Hindu or Christian or Muslim or 
Jew in order to be a follower of the cuit or religion of Shri Ramkrishna. 
Any person who believes in the religious tenets of Shri Ramkrishna can 
be a member of the Ramkrishna Mission without prosetylisation of his 
own religion. Hindu religion does never admit’ any person professging 
other faith and religion such as Muslim, Christian or Buddhism etc. in 
it unless such person gives up his religion to embarce Hinduism Thus 
in fact, Thakur Shri Ramkrishna preached a World Religion which is 
quite different from all other religions including Hindu religion. `The 
religion of Shri Ramkrishna discards totally Caste system (Barna) which 
the eminent philosophers like Dr. Radhakrishnan regarded as one of the 
essential characteristics of Hindu religion. A person to be a Hindu must 
belong to опе of the four castes of Hindu religion. This preaching of 
Thakur Shri Ramkrishna cannot be termed as a mere philosophy and not 
a religion as religion contains both eithical rules, dogmas, tenets, that is, 
philosophy and also rituals, ceremonies and ‘observations ` The follo ners 
‘of the cult of Shri Ramkrishna declare this religion to be a separate - 
religion and such declaration has already been made by its founder, 
Swami Vivekananda, the foremost of the followers or disciples cr chellas 


as of Thakar Ramkrishna. 


Thekur Shri Ramkrishna preached and professed a new religion, i.e. 
Neo-Adyaitabad, or Neo-Vedantism with its firm faith in the diviuity of 
men and it seeks consciously as a part to its faith, to its unfold. the 
divinity of mankind. The Belur Ма ‘ара the Ramkrishna Mission are 
the two wings to the Ramkrishna movement. One was designed to be the 
Home Of Initiation and Meditations and the other as the centre 
ot action. Бейит Math was пої founded to become the mere centre for 
mediative emancipation of a monastic order. If turned out. to be 
manufactory of a band of dedicated and disciplined workers for carrying 
the Mission of Shri Ramkrishna into action. The Ramkrishna Mission, 
the centre of action, onthe other hand, is proved to be the melting 
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“put of purification еби. service. ‘and worship for ‘both the ‘servant 
and the served aliké. Я 


It appears ‘from the "recital of the objecta of the Math and the 


. 'Mission that. ther main Purposes of. the Ramkrishna. Order are to preach, 


profess, Propagate. and practisé the cult or “religion of Thakur Shri Ram 
` Krishna. The Ramkrishna: 'Order i is, therefore, a religious. order having 
a religioa of its own, namely, the religion” of Thakur Shri Ramkrishna 
. Рагатаћапва. This ‘religion of Ramkrishna is, in other words, a universal 


i religión preaclied, ` propagated and practised by Thakur“ Shri Ramkrishna 


and his chellas and it is quite different ‘from the: Hindu religion. This 
"religion i is founded neither upon the “whole of the Vedas nor even the 
whole of Vedanta with all: their ancient and sacred _interpretation but 
only upon. the Vedanta ind its principles as propounded by Shri Ram- 
. krishna.and practically illustrated by -his- own life. This Ramkrishna’s 
Vedanta has acquired. the distinctive name of “Practical Vedanta” and the 
foremost aspect of: its practical side, is its unique concept of “Дуа 
Shiva.” Ramkrshnaism is founded uport Adyaitabad, though of its own 
kind for which it is called Neo-Adyitabad. ` Though the Neo-Adyaitabad, 
or Ramkrishnaism i is based on Vedanta and.the Hindu religion is also a 
religion based on Vedas but besides Vedas the Hindu religion is also 
based on Epics and/ór Purans. The mere. fact that Thakur Sri Ram- 
`- krishna’s Neo-Adyaitabad is based.on Vedanta does not go to establish 
that Ramkrishnaism or the cult of Shri Ramkrishna is a part of Hindu 
religion and identical with it but different from it. The Vedas and the 
_ testimonials. of the ancient seeis for which they are called Sruti. The 
| Vedas are regarded © as ' devine revelations and accordingly, their 
authority is beyond all questions and above all disputes. The caste 
system is a distinctive feature of Hindu religion which is not to be found 
in'the religion “preached and propagated by Thakur Shri Ramkrishna. 


айаш ‘of the cult of Shii Ramkrishna i is a new religion 
. different- from Hindu. religion and the followers of this religion being a 
minority : vis-a-vis the total population of the State of West Bengal it is a 
- minority ‘religion within the, mezning “of Article 30 of the Constitution. 
: The Vivekananda Ceutenary College has been established and maintained 
by. the Ramkrishna Mission and. the’ Mission i is entitled to the protection 


of Article 30 of ihe Constitution. d 


in the itaat case, “the ‘College i in question having-been established 
and administered by the Ramkrishria Mission, a minority religion, is 
entitled to be: exempted. from the’ provisions of the West Bengal College 
“Teachers (Security of Service) Act, . 1975 as provided in section 19A, of 


.the said Act. ини the юш of.the West Bengal College 
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Service Commission Act, 1978 will not apply to the said College im 
accordance with the provisions of section 15 of the said Act. The 
College in question which has been established and has beep 
administered by the Ramkrishna Mission, a religious minority, is entitled’ 
to the protection of Article 30(1) of the Constitution of India. The 
provisions of the West Bengal College Teachers (Security of Services} 
Act, 1975' as well as the provisions of the West Bengal College Service 
Commission Act, 1978 are not at all applicable to the said collége as 
_ they purport to interfere with the fundamental right guaranteed to the 
religious minority to establish educational institutions of its choice and 
to administer same, The directions given by the Calcutta University 
by its three notices dated 2.8. 83. to the Ramkrishaa Mission. 
Residential College, Narendrapur, Principal/Secretary, Ramkrishna 
Mission Siksha Mandir, Howrah and Ramkrishna. Mission, Vidya 
Mandir, Howrah intimating that the persons named therein have been 
nominated as members of the Governing Body of the respective Colleges . 
by the Sj ndicate of the Calcutta University and requesting the Principab 
to constitute the Governing Body under Statutes 93 and 94 of the 
Calcutta University First Statute, 1979, by August, 1983 which were 
stayed by an order of this Court dated 9.8.83, are made in contravention 
of the right under Article 30(1) of the Constitution of India and so they 
are invalid and unenforceable. 


Cases referred to :— 


(M) Madras v. Sri Lakshmindra. Thirtha Swamiar of Shirur Math, 
AIR 1954 SC 282 


(2) Sri Venkataramana Devaru & Ors. v. State of Mysore, AIR 1958 
SC 255 


- (3) S. P. Mittal v. Union of India, AIR 1983 SC ! 
(4) Sidhrajbhal v. State of Gujarat, AIR 1963 SC 540 
(5) Azeez Basha v. Union of India, AIR 1968 SC 662 ; 
C (5) Kerala v. Very Revermd Mother Provincial, AIR 1974 SC 1389 
` (7) Sree Jain Swetambar Terapanthi Vidyalaya v. ‘State of West 
x Bengal, AIR 1983 Cal 101 
(8) Durgah Committee v. Hussan Ali, AFR 1961 SC 1402 
- (9) Dwarka Prasad Laxmi Narain v. State of U. P., AIR 1954 SC 225 
(10) E. R.J. Swami v. State of Tamil Nadu, AIR 1972 SC 1586 
(11) Michael v. Venkataeswaran, AIR 1952 Mad 474 
(12) S. Raja Gopal v. C. M. Armugam, AIR 1969 SC 101 
(13) Yagnapurushda sji v. Mulda, AIR 1966 SC 1119 
(14) Punjabrao у. D. P. Meshram, AIR 1965 SC 1179 
(15) D. A. V. College Jullunder v. State of Punjab, AIR 1971 SC 1737 
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(I6) Dependranath v. State of Bihar, AIR 1962 Pat 101 (FB) 
417)  Bependianath v. State of Bihar, AIR 1963 Pat 54. 

(18). inre: Kerala Education Bill, AIR 1958 SC 956 

415) fn re: Kerala Education Bill, 1957 SR No. 1 of 1958 

(20) Rev.. Father W. Proost & Ors. v. The State of Bihar & Ors., AER 

T969 SC 465 й 

(21) State of Kerala v. Mother Provincial, AIR 1970 SC 2079 

(22) St. Xaviers College v. State of Giwarat. AIR 1974 SC 1389 

(23) Lily Kurlan v Sr. Lewina .& Ors, AER 1979 SC 52 


3. B. Bkunia, Arun Prokash Sarkar and i 
В. Chaudhury ‘ от Petitioners 
Saki! Nath Mukherjee, Provat Kumar Mukherjee, ; 
Shiblal Bose, Nani Coomer Chakrabarti, 
Naranarayan Gooptu, Jemin Kumar Banerjee, 
N. Rey and Miss S. Parmar Jor Respondents 


The judgment of the Court was as follows :— 


‘This writ application is at the instance of fifteen lecturers of 
RRamkrishaa Mission, Vivekananda Centenary College, Rahara in the 
District of 24-parganas praying for a writ declaring that this College is 
governed by the West Bengal College Teachers’ (Security of Service) 
Act, [975 and the West Bengal College Service Commission Act, 1978. 
‘There is a further prayer for a Writ of Mandamus commanding the 
‘Government of West Bengal to reconstitute the Governing Body of the 
college according to the standard pattern for constituting the Governing 
Body of Government Sponsored Colleges iaid down under Order No. 
752-Edn. (C.S.) І 
———————— dated [8th April, 1978. There is нізо а further prayer 
G.C.S.SC-3/77 | 
for a Writ in the natare of Mandamus commanding the Government of 
West Bengal to direct the Governing Body of the college te appoint 
the Principal of the said college according to the provisions of West 
Bengal College Teachers, (Security of Service) Act, 1975 as well 
as according to provisions of the West Bengal College Service 
Commission Act, 1978. There was also a prayer for a Writ of Quo 
warranto, commending the respondents to show cause why Swami 
Shivamoyananda, respondent No. 14, purported to have been appointed 
as the principii of the College should not be prevented from acting 
as such. There is also a further prayer. for an interin order restraining 
the Governing Body from interfering with the functions of the college 
and also restraining the respondent No. 14 from acting as the Principat 
of thé college. _ There is also a prayer for an intezin order restrainiag 
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the эш. Mission, respondent No. 5 Swami Ramananda, 
respondent No. 6 from proceeding with the pending Title Suit No. 111/80 . 
pending in the 10th Court of Subordinate Pn at Alipore till the — 
disposal of the writ application. 


1 


Z. The relevant facts as appear from the petition are as 
follows :— ` 


The petitioners are, all teachers of Ramkrishna Mission 
Vivekananda Centenary College, Rahara, to be hereinafter called the ~ 
college. - This college was established by the Government of West 
Bengal pursuant to the general policy adopted by the Government of 
India and the State Government for advancement of college education 
with a particular view to reducing the overcrowding in big colleges in 
Calcutta as requested by the University Grant Commission. The 
cost of construction of the college building amounting to mare or 


less 7. 25 lacs was shared by the State Government and the Govern- ' 


ment of India, Ministry of Rehabilitation This will be evident from 


the communication made by the Deputy Secretary of the Government • 


of West Bengal:to the Director of Public Instruction, West Bengal 
. dated 27th October, 1961 zEnexcd as Annexure ‘А’ to the petition. 
The relevant portion of the letter are to the effect that the Governor 


is pleased to approve of the proposal of the construction of a 3 years - 


- degree college mainly for the benefit of the displaced students front 
East Pakistan under the auspites of the Ramkrishna Mission Boys” 


Home, Rahara. The college which will be located at Rahara, 24-parga- ` 


nas and for: which the Mission Authorities have acquired a site of . 
little over.10 bighas in Rahara is to function under the name "The - 
Ramkrishna Mission Boy's Home, Vivekananda Centenary College. 
“The plans and estimates submitted by the Ramkrisha Misssion Boys” 
Home, Rahara and which are in conformity with the schedule, 


approved by the Chief Engineer, Construction Board, the Gover- ' 


nor is pieased to approve of the proposal of. the construction of the 
college building at an estimated cost of Rs. 7. 25 lacs only, which 
will be shared by the State Government and the evernnient of . 
India, Ministry of Rahabilitation. 


3. "The Governor has accorded анов to the authorities of the 
Ramkrishna Mission Boys” Home, Rahara, 24-Parganas of a capital grant 
of Rs, 1.25 lacs. only during the current financial year to start the 
preliminary works immediately. 


4. The college, it has been stated, had been declared as a 


Government-Sponsored College and the deficit in the cost on account of 


its maintenance is met by the Government and the same will appear 


Й 
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ч. "Noii the" letter dated 23ih "Ары "1962,0f the-Depity Secretary: to the) 
P Government of” West Benga о the Registrar; “Calcutta University. ` А: 
. copy of the ‘same is annexed а as ‘Annexure: “B? to the petition. ; It has been’ 
stated’ that the” "Director, | of Publio Instruction, made. amapplication ‘on> 

` 28:8. 62, for Afiiiation, of ‘the, college. to, the Registrar, ‘Calcutta’ University: - 
The 'Re egistral, i йс, University, by. | а, letter; dated, 6th : May, 1963. 

| annexed à as Annexure ‘Chto the, petition: .intimated „that the. management - 
"of tlic. Ramktishna Mission Boys’ Home, Rahara,, has акеп upon itself” 

` the! 79 ‘of: "giving a. shape, to. the; educational, ideals -of. Swamiji- іп: 
organisirig ‘the’ proposed institution, which. „will function газ a. sponsored. ‚ 
college with, financial: assistancé.from the. „Stator. Government as well as 
from { the Ministry: of f Rehabilitation, . Government ОЁ. India. "The Managing 
‘Committee of the. Ramkrishna“ Mission Boys’, ‘Home, -Rahara, it has been 
“mentioned in the said’ ‘etter, ` 18. now. functioning n as the: organising 
“committée of: the College." “The, Government, of. West Bengal; Education `- 
* Department has: forwarded the proposal, of. а, . special . constitution -of the 
Governing Bódy with proyision f for two elected teachers’ ‘represéntatives. 
: “The Registrar stated in his letter that. the iproposed. constitution. of the 
Governing Body'of't the College t fherein.i „тау Бе approved.:: 1 was further ` 

` mentioned therein that е. organisers of the, , college should constitute 
the Governing’ Body within’ a périod of three. ‘months i in accordance with. 
the: ‘provisions: of the Constitution ; as mentioned. theréin. . The, Constitution 

of thé åd hoc: Governing 7 Body of the. ; proposed ‘college :to'tbe named as" 
Vivekananda Centenàry College, y which-was, submitted by the: Ramkrishna 

ES Mission, Raliara Awas'füriarded, Чо ‘the Registrar, .Calcutta University by 
| the ‘ "Assistant Secretary, : Government. of ‘West Bengal and the said 
, ad hoc Governing Body yas approved, as. will. be evident from the letter of 
|. the Deputy Secretary dated. 8th, May,- 1963 annexed as Annexure ‘E’ to 
^ the” “petition. On l4th ‘February, 1969 the Deputy . Secretary sent a letter : 
$1. communicating -the order of ,tlie . Governor; constituting, a special 
- constitution for ‘the College as a sponsored , College. ‚Оп 27th? 'Februaty,.' 
1969 the: ‘Governor réconstitiited the, Governing Body.of the College for a 
period of" three" “years. ‚ This, „wili, бе; evident „from. the letter. dated 27th 
Febriiaryy 1969 igpued by; the: ‘Deputy Secretary (of, the Government of ' 
West. ‘Bengal ‘annexed as- ‘Annexure ZG" to athe petition. Thereafter on, 
. 13th March; “Í 1972 another “reconstitution. of thè Governing Body was 
. madé'by thé Governor’ with" the* “ретзоћреГ “mentioned therein. | This will ` 

. be evidentitfiom™ the letter: of Nie e Deputy. Secretaty, Goverment of 
`` West Bengal dated 132311972: Auneked- ‘a8 “annexure He to ‘the petition. 
| Again: iby. letter dated;22&d:: JOctober] (1975! tlie LGóvernor 5 was ‘pleased to 
: .recopstitutezthe: ‘Governing: Body:ofithie Gollcge by'a notification’ with the 

_ personnel. named; theréim; forc asperi lof: пев: “years: Tt Has. been 
"stated oi therein that this, PEU tiie Denar: Corrigendum 2402669: Edn : 


[жс 


US 


et t 


t чо 





[ET EN dated ath May; 1969: “ag. has: Унт, Ышы ШОР їй? "n 107 E 
E E «query; made by: Prof. D: Ks Chakraborty, Gerieral Sene of the: m E 





еж, ж ы 


азана: ‘powers and function’ ‘are ag Ре se у. any akere ота. a B 4 
` “College: and: that: ‘the! rules of business, “ofthe, institution: dre ‘absolutely, ae 
“governed: -by specific: rules, that. are therefor. any. ‘other: Government: d 
oe Sponsored- -Collegé. - This is annexed аз 'Апдехш, Р to: the petition.: d On o 
E l8th' Jar'üary, 11977, a ‘letter was’ "scit ву! ег. : Inspector; of ‘Colleges 3 
a (Officiating): ; University’ 206: Calcutta’. 40: «не. "Principal ot the: College" i43 
‚ийа а ‘the? "Syridicaté^ at 18 mnégting: һе on “17th © December, 19752 db 
z “resolved.that the & service: ‘condition. of thé. staff of the’ College. will remain. у ` 
U "unchanged: since it is a + Governiienit: Sponsored- College. and ‘the, College i7 z 
Е abide: by. the: sponsored College”: les às: aid down. ‘by . thé: 
^" Góvernmert ->This has been. annexed ав” Annexure’ ‘KP to! “the: ‘petition, 7 Eus 
“On: ‘6th December, 1977 -1he* "Depüly: “Secretary,” ‘Government. of oe Бу ms 
Béngal: ‘byas letter intimated ;/ ‘the: “Director. Of. Public’ c Ingtrüction, 2: 
7 West” "uBengal^* that two'. teachers?” ‘Fepreséatatives , ce (DEAL. 
^ “Mission:’ z Wivekenanda ': ‘Centenary `. College - 
d Ш: ‘henceforth’ be, “elected: ‘by all the'whole time: teachets. of: ‘the. college 27 
«theniselvés.. ; This. has been’ “annexed’ as ‘Annexure’ Sp, “fo ti thé. Petition, - : Od? 
- 18th : ‘April, 1978" ‘a Jeter’ was ‘gent by | the Deputy. Secretary; Соуёгйтеп 
соё West "Bergàl- -tothe Diréĉtor of. Public: ‘Instruction, „West : Bengal that" 
"in; superséssión.:ot"'all previous» orders’ ‘relating. | to ‘the, constitution of = 
-< Governing? Body: of- Sponsored "Colleges ‘at hew- standard: pattern: {бг ‘the 3 
composition: Hof. -Governing - Bodies: ‘was "laid, down, “serein, $ This will 
7 comply: with, ССА ‘composition. of ‘Géverning, Bodies e ‘of ‘the Goveramient- 2 
- Sponsored- Colleges - except An! cages where tlie: cólleges - hàs 8. ‘special’ 
2 “constitution: onthe’ bisis of Trust Deeds; Of where the: ‘colleges ` are. run. by. a a 
Missionary: "Societies - on the "basis: of agreement Sith ~ the respective $n 
z Missions. This has" been ` annexed-as, Annexuré ‘N’-to: thé: petition. 7; р I 
"has. ‘been : stated : аб the: -Governmeht. has failed. and ‘neglected; to give: 
г effect o^ "the? order. dated ‘18th "April, “1978: ‘and: has ‘allowed. “the: 910. у 
Godin ‘Body " to? function fora ‘period. “of: ‘more. than 2 years.. “At; has: 
; been. further’ ‘pleaded that the period: of. 3y "years of: tlie Governing, Body ^^ 
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last recolittitutéd: hag, expired: Joug before. and: no ‘steps “have: ‘been take n SH 
by tlie Goyehnment i in reconstituting the Governing. Body: ‘of: tbis College: ^ С 2 


Аз such | E ; mandate - should ;berissued for; constitution, of: thé Governing ^ d. mo 
 Bodyi in. ‘the. standard: ‘pattern: · It has: been`firthèr; stated: that s; resolution z Zt 
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ro мав. ; adopted. 'on- 8th; -December, 1978. whereby the: ;Governirigi Body. "has . 
~ resolved Sat the. service: ‘conditions of the teacher of the: "éóliesé ar areto” "aye 
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s E bé-govsined: ei hé зараван Collesg ET ‘and Stier "fles if ‘Applicable : 
"+ to. the’ college. This-has bie annexed : as. -Annexure IN. aM 


get. de Hag’ Bees: Е ‘that. the West Bengal College Teachers 

аа. tof Service) Ast, = 1975. came “into force. on:.October, 1975. 
s оры to sub-clause. as oft section’ 2. of the. said Act. college... means a 
Бер, or. ‘institution’ "affiliated ‘to: ар “University i in accordance, with the 
^, provisions: ‘Of "ће. ‘Act борене iting- such’ Üniversity. or, the:statutes made 
"thereunder and áncludés ? a constituent ‘college. ora ‘Government: Sponsored- 
“College. “Accordingly, ‘the: ‘college being: admittédlyy a a;declaréd Govern- 
" ment -Sponsored-College’. “iss governed. "by the | provisions -of. West’ Bengal ` 
.. College - Teachers (Security: Sof “Service) Act, 1975. It has also been 
: pleaded that: thé, provisions of the, said: Ac applies, Both. to the - professor, 

2 assistant.  proféssor,. decturer,: (ator, ‘demonstrator, physical instructuor or 
| ` апу. other person holding. a “teaching post'recognized“by the affiliation of : 
University. and appointed; as:such. бу. a college ‘and includes its Principal . 
-; and Vice-Principal. It has-been ` “forthet- ‘pleaded that- a teacher ofa 
x „college has“ to: Ђе;: provided : with ‘an ‘appointment letter‘and his service 
“register, has: to- “be maintained. ilt: thas alsó-been pléaded that’ the College 
_ Service Corüníissioh: Act; 1978 which. came, into force on 23rd ‘February, 
` 1979 also - “applies to- ‘the. instant "collegé-and: as such i in accordance with 
the provisions" "of the said - “Act: та ~ teacher including the Principal and 
| Vice-Principal Нав чо? Бе, „appointed“ in-the ‘manner provided i in the said 
n Act, ` It has-been pleaded that the appointment of respondent No..14, as 
s : Principal; of; the college ‘at ajgneeting.. обе Governing Body i is. illegal as 
the ; "same: "was: . riot. -made | ів" "accordafice. ‘with the ' College Service 
‘Commission - ; Act, 1978: ‘and as ‘Suhi, the petitioners and other teachers . 

) _ "protésted against the giving effect to; the . ‘proceedings of:such a meeting 

`, regarding” ‘the: appointment- of “respondent ` No. -14 as Principal of that 

` College: : Hence, this Merit a application has "bien ade claiming the. пее 
as stated, dhereinbelów t e*t NC АХ e n PE - 
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БО E Ап "affidavit-in- “opposition sworn” dy Suami Ramananda, 
disciplewof Swami: Vishàddhananda- ánd^the' ‘Secretary of the Governing 
Rady of the: Ramkrishana- Mission’ Vivekananda. Centenary, College, 
` Rahara оп’ 3rd: February,- 198ion* behalf. of ‘respondent Nos- 5;6,7,8,9, — 
‚10, П and 14 has been filed on- 3rd: February,’ 1981, It has been stated im 
paragraph 5: of the said affidavit that, Shri Rarkrishna’ 8 ‘spiritual practices 

Е ` culminated in ће" “experience ` “that. ‘alr “beings are in essence divine, . and. 
 identicál witht Eternal ‘Exiétence;. “Consciousness " and Bliss, . and. that the 

"à » ultimate: aim of human life 3 ‘is to. ‘Tealise this Truth and attain eternal life. 
"Shri Ramkrishna discovered; that. the аше Ента Truth.uüderlines alk 
"religions Which: -isithie.gssence-of a all. scriptures; “that all religions are true, 
; According 4o Sk Ramkpishäas: steligion i is- not an nd. in itself but is a 
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z E Я Mahade? Kumar Banerjee, v State ot es Beni. їз weg н. 
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3 means to achieve the said. „aim. of. human 16. He. pioctaithed that . PE | 

_réligions ‘are only différent ‘paths. leading to the same goal: ‚Не; preached": ` e ^N 
* that service to man as the veritable. manifestation of God, in a spirit e 
‘worship, ів á sure “way to réalise the Truth., 3 Accepting ‘all religions. to. ‚Бе. 
true, -he ‘prohibited’: ‘condemnation “of ‘any of, them; _ These. are. ‘the : Loe 

ө fundamental- .ténéts of the. cult ef! ieligion : ‘of ~ Sti “Ramakrishna. ' siri 
paragr ір 6 it: has been averred that this new. felig ion, of Shri Ramakrishna’. 

7 is unique by; itself, ‘and cómpréhénds" "within. itself ‘each’ of all. ‘the: other: « SR eS 

^ religions; and -yet is not "identical with "dily'ohe-ot 1 them. ^ It, has, been: З 
' stated” in’ ` páfagraph- 7 of ‘the’ Said affidavit ` that the most important’; c 
'< fedtures’ of cthisnew' ' cult “ or? Yeligion." practised. and ‘preached, by... | 
: Shri Ramkrisha, which ‘oléarly< <distifiguish à it from all ‘the other cults, ors 1 


E ciu inculding traditiórià]- Hinduism; are’as follows : 7 2 
f eia E Tyee er, а EE Fl AGH UID e NO eap som M 


LY, The .; "religion abs: Shri.; Ramakrishna/i:looks:^ рой: Shri’ | ; 

А a ту as, гап illustration, ‘sand, embodiment’ of . thé.“ Religion E 
“Eternal. which, constitutes. the core..of- all: religious ideal; 'and' рейік"... x 

his worship. through. his image (Ке. portraits. photos; statues, eté; js me 

$e relics, pr. .othergrise, ж with. or. without. any: “ritualior ceremony.“ e $20 


N > Q^ 
ze. "p wf э =; FET б. КУ тк Ж, M . 


' shes 


55, "Gb" Siz not ойу: toleratds' йг xeligions,. ‘but о. accepts them. ral 
„© be true; чана it considers all” religions чо be, “only different, paths, 

^ leading: ito thé" ‘same ' ‘goal, - whereas | "othér ,Ieligions claim Absolute’. 

authority" па ‘matters to the’ exclusión. of all others.” , m Р < 


= + m 2 1 а 
TY - зоот ma МАУ pees п ak M or 


E (ili). It believes? that the uaderlying ruth in all: religions” in the ^ | v 
E ваше, Enternal Lj Truth which:-is the, essence of, the : REFIEREN Of аў: 


А 
religions. , Xü pg 7 gs aay er си ces UE lo o 








px tiv) It! pu the afmony К all: religions, -.: 

i Pp pL sg att Pet mo SS, 
"n (у) It prohibits" condemnation of. ,any religion.. 

MENOS ЙУ ARARAS ОШ 7 i^e , 
"dre MICE >It enjoins, no particular ritial or. ceremony! whiatsoever” ds. D 
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BP узт DR hate 


(йу. lt enfórcés ai restriction; regarding. fosd- ag in many other, 
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- iii) Жү recognises no. privilége® whatsóever due to castes! colours. 





Dunst 


car 
чей language - О nationality... 5 Do M E ee 
gf iea a Df. Diha Ce noeneen 
` (а) 1érélominonds scifiess iot man. in a. ‘sprit of worship . 
‘looking’ upon | him’ as the veritable manifestation- : of. God; as ar sure 
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Thr qs meade. © айай spinta 'sgivaiðn, Ls RA "ET м 4 m але 5. 
fÁn . А = ` 


è nd de €t a rls Son i 
ж), 1 It. :does;not;require:: : алу: person belonging’ to any зг faith’: = 


to abjure, € the, вате, оп initiation into-‘or tacceptarnice of’ this” ши | ү 
religion c of. ‘Shri | Remkrishnas. as, is: во. ‘demanded by other’ religion ; 
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^ +} E 
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n gor “aot iei ast i irtipose & or аше в any; ‘specific ¢ Ceremony. by. Way 
"s tef cóiivérsiód't Or purification’ or “otherwise, ‘for initiation into: this new 


: religion, unlike other religions.. 
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uM . By абий: Tt allows its foliowers “to | participate ‘freely i aa, the s, religions 


Tceréisionies беа other religions: re os 
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7551739 Shri’ Raiiakrishna ` brated at band of Жш. ‘devotes ‘with 
Swüdii Міубкапапаа. as ‘his chief. disciple, "who were, ‘initiated: i into his 
religion, afid- ‘also г founded’ "on ‘order’ of ‘monks, ‘since’ known \ LN the 


_ Ramakrishna Order, "with Swami’ Vivékantihda,” as” its. ‘Tedder. The 
` followers- ofthis’ religion. ‘or’ cult of“ Shri. Raipakristina believe i in. .and 
practise’ thé Ainivergal religion Of "Ar "dies, i “ag practised and preached by 


e himu 'Théy - “beliéve in the. ‘universal’ ‘brotherhood of all, „irrespective of 


4 


caste, ‘colour, creed, community, : "Janguage o; ог nationality. Ainongst the 


` . followers of. Shri Ramakrishana's religion, there are persoris coming from 
| Hindú- fold as Pell a as from the-followers of Islam, Christianity and other 


religions. " There, is, hówever, a. г fyndamentel ;difference Setween the 


“religious, out look of. - followers of. ‘these. traditional , faitus- and ‘that oe a 
follower of Shri Ramakrishna. ` For example :— 1 


„Уе, 


. Teligion, he is at most indifferent to, ог ove i tolerant ub but ,has no 
' respect. for the other scriptures. ^ * But’ a follower of the. cult or religion 


E id Shri: Ramakrishna, ‘coming originally from the Hindu fold, tough 


indu, claims: to, be something: More, at.thé samé-time. Аз a follower 
sis hri, ‘Ramakrishna’ 8. Religion, Universal;. alongwith . the . Vedas, 


еч 


Pm Ке: accepts salsa the Holy Koran, the Holy Bible;ahd: all .other religious 


те е 
scriptures ‘to be true. je saab bu UE яв 


x 


(2) Similarly, a Muslim owes йг нгы to Islam) and'Islám only, 

| édisi in the infallibility of the Koran alone; . and: does поё accept 
any Other. ‘religion or. ‘scripture, of the world fo be true. But a 
Muslim;" initiated’ into the religion’ of Shi, ‘Ramakrishna. While 
accepting: the Koran to be (rue; à]so &océpts: all other scriptures. to be 
true as well: while Һе remains faithful to his ‘religion, he also 
асер tsal, other religionsito "bé: ‘true. vn С Lat s 


: 213). "Sirhilae ig the case" with ‘thone- ‘of the, ‘Christian. faith, who 
„accept Shri Ramakrishna’s religion. ‘Whereas. a “Christian does not 
d any scripture other than -thev Biblé “to :bé trues -A > ‘Christian. 


| Ко d into Shri Ramakrishna’ 8 ,religion: pede theBible asi vet as 


er qu 
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4 In tlie same way, the followers’ of all. allie religions, c" - 
‘they accept: the ‘cult Or religion of Shri Жанышы; also believe , that : 
` all religions are true. г ` L 
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8. It hai been statéd i iu DE 10 of the affidavit- ‘ip-oppealtion: « ©. 
_ "that. initiated by shri Ramakrishna’ himself at Cossipore in.:1886, . a 
. monastery of the Ramakrishna Order ‘was’ established ағ. Baranagar in. | 
_ the-same year. - _This monastery named Ramakrishna, Math, , was shif ted | 
in 1898 to its present site at. Belur (Р. О. Belür Math, P. ,S. Bally, ЭЁ... 
`'- Howrah, "West Bengal), and has since been widely known; ds the: Belur. 
„Math. A trust’ Was créated in Tespect , of the Belur Math. by. "Swami E . 
Vivekanand on 30th January, 1901 -by a "Debutter Deed and Declaration ~ 
- of Trust”, now known as the Trust Deed; of - ‘the Belur Math, hereinafter _ 
| referred: to as the said Trust Deed. "The. provisions of the | said, ‘Trust: 
Deed of the’ Belur Math, are among others: as follows’: =— MU d 


(Bit recites а. е P 


x 


0) That Ње Bélur Math’ Trst- property, was purchased љу, : ad 
Swami Vivekananda "with. a view to secure a permanent location. Tor 


* the emblem: апа. telies of his хава -the’ said Thakür Paramihansd, 


Ramakrishna”. 7 


Brae 


- ii) , That. the same should de sen and: effectually settled for. 


| the service ánd uséand benefit of said Thakur. 


Q2). The: Trüst objects, ,amorigst others, are— 07 А : А d. us 
00. to make provision. с S SA qe. eet 


-(a) “for the carrying ‘on: und Peor of the daily ad 
periodical sheba and worship of the said Thakur......for “the feeding 


and clothing and- maintenance and: FOUDRE of the E und Qr Chellas › s 


of the said Thakur” ; NE i rd 


| Math”, and’ also ; 3 Hi 


m 9). _The "Deed empowers the Trustees c. TEX ME st 


"(b) . “for the propagation, advaincemént and. furtherance. of the - 


cul£- of the said Thakur”, and ; y : a 


E ` 
` (c) for establishing a Guest House. “for the- accommodation. 
and' entertainment of Sanyasis and religious. ‘devotees, visiting: the said 


Pus diii T4 n oa t om 


vt 


(i): to ke provision out of. the Tràst. Fund “for the ` accommo- 


‘dation and -entertainment of the Sanyasis, and religious, dévotees 


resorting | to the said Guest House", e | "WIPE NR OR, 


W. to. “recognize any Sys protesing the ‘religion preached 
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“iy” Xe. ‘admit’ arc thei: discretion any Sign -ôr religious 


S; di ite: 6" ауе эйе. “calebtitions i i | -Gsibection with, the said 
паки „ым. 5:85 they. may, ‘deem: propery” fee Us ] 

цію: “чо, ‘pégulite how ihe cult of: “the said fus чз to be | 
"P. ormed ‘and. worked ада ‘all ‘tatters. ‘connection therewith”, _and 


Jb EM 
*- tente yin {т 


3 PES бэл 
Toi Ёз EL S^ "ы E Е. p. * “> ee = 


6): “о do and - pues ‘gal "dos suatters. dad. things. ‘for the 


"y icy s босо. of .the. objects: ahd priiciples ofthe cuit: bà the. said 
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MN (47 A “specifically cioe i EDS 
: tes 2ай ‘imasmuch as, it оша ы : dons онаа Yo xe religion 
s reo. Réikrishna ' to^ ‘preach against, eny. other, - “religion: or sect. the. 
^, Pf rustees- “shat be" ‘bound to see: that. ио - “such. “preaching оп the. part- 
P ?siofitbe ваа Disciples” or "Chélias: Jr Реке g dipon. the ibebutter 
EP to petty. 16° ‘ation pied ог? i permitted s 


p “9... "hse mid Rankkaa M ‘Math: grew qué “the сеа ‘monastic . 
"organisation, ¢ the ^ Ramkrishna: Mathi ‘Organisation héreiriafter - referred 


260: 85 the Ramkrishna Math, with Belur. Math Es its Headquarters and | 


KI" 





H » 
pa lS 


i Я 118.” The ` абі гаад: Regulations gt. the” каша: ‘Math 


Organisation is annexed as Annexine. AP 1o “the affi avit-in- -oppositions 
. Xhé- relevant: excepts from the said. Rules? and. “Regulations of the 
_Жашйкганпа! ‘Math are quoted licceiübelaw, Imi E . . 


- qd Object c of ihe Organisation : i. ` be еб hike 





ios. 


P x 3 E ТЬе. Ramkrishna Math, онеге called tire- Belur Math, 


© ue sau "institution of Sanyasins,’ established’ “to. help individuals to work 


опе théir Own libeiation ава ‘also, to trai thèm to serve the world in 


eum every ;póssible. vway,, alga: ше. dines" laid. gown by Bhdgavan Sri 
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HAE. FARE EI ‘<The áctiviliés "of the’ "кагана Math, Bélür,- -olberwiee: 


C7 galled: the. Belur Math; “and other Maths associated with’ it and: forming 


ii - branch Maths. oriAshramas' ‘and the; vatious' centres’ `of work, shall be 

^ 'Xontined. tothe promotion: of _the*‘objects- and "principles "of the ‘cult 

E e rer Хейди of: Sti ‘Ramktishna- ‘Patacdahansa,- Sand: to е. propagation, - 
г advancement: -apd fiirtherance* of, “the same “through: -publication of 


з ` боох, ‚ magazines etc., and ‘establishment of. teniples, prayer. halls, 


т сйс ала: ‘cultural and charitable ` ingtitutions,.of. various types, a8 
; also other forms a or г preachaing and Seva, which, ч shall be conducted 
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E "Mahadeb Kumar Banerjee v. . State Lor Dr Bengal T1983. à. CL), 


TUAM f 


{У one 


im 


: ,Sannyasins.. апа, Brahmcbarinas -professing the déligioii of "Sri. 
Жапый ‘and TERM E г such: byta authorities- ar mèmbers:, 
and, associates, 5 | ui ay! аА 


ae 


ПЕНЯ ^y ar AE decus 


p 0). "Besides, there j isa i. агаары. ГН ойшы: 


< 


of ' 1860), under the name “The "Ramkrishna Mission, -' with its Head- . 


elt 


of. lay ‘devotees of Sri Ramkrishana, who are duly сены оа ‘ 


Headquarters © of the said Organisation"; ‚ое, weer (у Dv. 
xU ^ np > D 5 ке е 


GAP oa T. ^9 “ 


-ik Ча 1897, Swami Vivekananda: fouüded an: association’ of^ A З 
- followers of- ‘Shri Ramkrishna, both lay.: and’ monastic; арі “named it; ' 
“The : "Ramkrishna Mission ^ Association". ; "In 1909: this Association 
was. registered. under the Societies’ Registration Act, :1890: (Act XXIof 


| quarters at Beluf, Р.О. Belur “Math, Dist: 'Howrah..., The, Ramkrishna .; 
Mission i is also deemed to be Tegistered under, the,. West. Bengal. Societies. 
, Registration ‘Act, 196г (Westi. -Bengal . Act XXVI of 1961): . Axspriifed ` 


` copy of the Memorandum. of. Associátion and Rules. and Regulations of- - 


Es “Sond the lines of Given! principles taught by: s Каліта, 2.7. 
` exemplified, by his. life" | (Rule-2); x ias Ta PEE W, т daa 
. (b) Members and" Associates: . ~ e : э Аккан oe EN 


r 


the, : Ramkrishna, Mission., hereinafter. referred, to às “the: said: Mission ; T 

'js. annexe as, Annexure. *C* to the affidavit- -in-opposition." It^ has; been 

stated in paragraph 14;оЁ, theisaid .affidavit-that - ес ‘principle- object c ‘of 

the. Ramkrishna’ Mission as stated under, Article ее ) of its Mefijoratidum" 
. of Jeoctions is as follows : — , j ech 


e 


ux 


vt 


PM. ‘To: impart and promote the: ita of tlie Vedanta ‘and: its | princ. 
‘ciples ag: propounded by Sri „Ramkrishna and practically illustrated у 
ы Ris ' “own "life and of Comparative: Theology in its. Widest, ‘form 


. The. Vedanta preached | and practised, by| ‘Shri Ramkrishna has Ium - 


own.. ‚ uniqueness, and ` is. distinét’ from- the' Vedanta’ ош. 


"SEE 


"'próclajméd ' hat. seivice to. man, seéing God. Jin, .him^ is еа, 
тем, of, God. E DEAS Da DUC OE ty. X A 
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- The said Rules and Regulations of the Ramkrisliné Mission © 


иена referred to. 388 the. said, Rules > тое; Mission, provide ‘as 


a е 


4 УМЕ Rule 2 (а) ::)л: 1 Fo Gey Bay SHO Ieg sanavit 
21.10) (Every. “itending anembets By, or ‘monastic’ Shall sif. ies 
Ties 
folowing 2 "Declaration: Form: spes Diu Mera = 2 
ug "n? LU А eeu; SERE Lese: 


DAVID E sod fs 


' follows 7 P CARENT ж аул “ул Ыкы sire ef "ss 


Б heme Loe a ТАА “o g. : 27 
LO “Al followers whether lay or. monastic. of the sPürünialansa . 
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(i) I. look upon Shri Ramkrishna’ as an illustration and 
embodiment of the Religion, Eternal, whose life and teaching help ^ 
one to understand the plan and purpose of all. the religions of the 
world and their underlying truth and harmony. 


(ii) Ilook upon all religions as paths to God, and shall try 
to Jive in peace and fellowship with the followers of all religions. 


(ii) I have full sympathy with all the objects of the 
Ramkrishna Mission as set forth in the Memorandum of Association, 
апа I will actively co-operate with the work of the Mission Rule 2(b). 


13. It has been stated that the Ramkrishna Mission were founded 
with the object of enabling all, irrespective of caste, colour creed, 
language, or nationality, to practise the religion of Shri Ramkrishna in 
their own life, and also to propagate the same amongst all others in the 
world. It has been further stated that the members, as sociates and 
Jegistered devotees of the Ramkrishna Math and the members and the 
associates of the Ramkrishna Mission lay or monastic belong to different 
religion and to various denominations or sections thereof, and yet not 

' exclusively to any one of them. As such, the members, associate and 
registered devotees of the Ramkrishna Math and the members and 
associates of the Ramkrishna Mission lay or monastic constitute a 
unique. non-sectarian sect, with a specific distinctiveness of its own, 
distinguishing itself from all others, including traditional Hinduism, or 
from all denominations thereunder or sections thereof. In other words, 
the Ramkrishna Math and/or the Ramkrishna Mission are essentially 
religious-cum-charitable institutions, fully dedicated, as a matter or 
religious creed, to the service of humanity at large, irrespective of caste, 
colour, creed, language or nationality, serving man, particularly, the poor, 
the afflicted, the neglected and the down ‘trodden, as veritable manifes- 
tations of.God. The doctrine that selfless service to man in a spirit of 
worship, looking upon man as the veritable manifestation of God, isa 

- means to attain ones spiritual goal, is an article of faith and also a 
mátter of regular religious practice with the members, associates and 
registered devotees of the Ramkrishna Math, and the members and 
associates of the Ramkrishna Mission lay or monastic. It has been 
stated in paragraph 18 that being inspired by the said spiritual ideal of 
serving God.in man, as preached: by Shri Ramkrishna, the Ramkrishna 
Math and the Ramkrishna Mission have since their inception been 
engaged in various charitable and social service activities. With a view 
to implementing Swami. Vivekananda's Scheme for imparting “тап- 
making” education to the younger generation in India, these two 
organisations have been established and’ have. been maintaining and 
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administering a net work of educational institutions all cver India, which 
аге open to all student without any distinction of caste, creed, language 
etc. To the members, associates and the registered devotees of the 


+ 


Ramkrishna Math and the members and associates of the Ramkrishna 


Mission both lay and monastic the establishment, maintanance and ° 


administration of these educational and other social service institutions 
is a religious practice, an act of worship of God, and not merely a social 
or mundare affair. It has been further stated in paragraph 19 that the 
followers of the cult or religion of Shri Ramkrishna legitimately claim 
to be members of a Universal Religion, numerically they are in minority 
today everywhere. The total number of persons who sincerely believe 
in and practise the cult of religion of Shri Ramkrishna, constirute in 
fact avery small percentage. for less than fifty percent, of the total 
population in India or in any of its States. Therefore, they undoubtedly 
constitute a religious minority in India or in any of its States, within the 
meaning of Article 30 of the Constitution of India. It has been stated 
in paragraph 21 of the said affidavit that the Ramkrishna Math as well as, 
the Ramkrishna Mission is also a Religous denomination under 
Article 26 of the Constitution, apart fron its being a religious minority 
institution under Article 30 of the Constitution of India. These two 
alied organisations also constitutes a distinct religious sect or body having 
a common faith, namely, the cult or religion of Shri Ramkrishna and a 
common organisation designated by à distinctive name and representing 
a distinct sect of body consisting of the followers of Shri Ramkrishna. 
Just like Udipi Maths founded by Shri Madhwacharya, the Ramkrishna 
Mission and the Ramkrishna Math with some of their branches were 
founded by Swami Vivekananda to enable the chellas and disciples of 
Shri Ramkrishna to practise, promote and propagate the cult or religion 
of Shri Ramkrishna. So, besides being members of à minority 
community based on religion, the followers of Shri Ramkrishna 
undoubtedly constitute a religious denomination as well as do the 
followers of Shri Ramkrishna and Shri Madhwacharya and other and 
other religious teachers. It has been stated and contended in 
paragraph 24 that the educational institutions have been established and 
have since been managed administered and maintained by the Ramkrishna 


. Mission including the Vivekananda Centenary College, at Rahara are 


institutions for religious and/or charitable purposes within the meaning 
of Article 26 of the Constitution, and that the said Mission has the 
unfettered right to maintain, including the right to manage and 
administer the said College. As an essential ingredient of the said right 
under Article 26 of the Constitution, the said Mission had and has the 
right to constitute the Governing Body, and to select and 'appoint 


` 
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mtmbers thereof, as also teachers, including the Principal, for the said 
_ College, according to its own choice. This right is independent of and 
* separate from the right under Article 30 of the Constitution which the 
Ramkrishna Mission also enjoys. It has also submitted therein that 
any, executive or administrative act on the part of the State Government, 
and any legislation in violation’ or derogation of the aforesaid rights, 
would be a breach of Articles 26 and 30 of the Constitution, ‘and as such, 
unconstitutional and bad in law. It has also been stated that the 
Ramkrishna Mission Boys’? Home, Rahara; isa branch centre of the 
Ramkrishna Mission, in- terms of Rule 26 of the said Rules of the 
; Mission (Annexure “С? hereto) and it was started in 1944 as an orphange 
with 37 orphan boys. The said Boys’ Home has now developed into an 
educational complex catering to the needs of not less than 3,690 students 
through 19 institutions run under its auspices. The College was 
, established by the Ramkrishna Mission in 1963, as a “specially sponsored 
` College” with a special constitution, pursuant to an agreement with the, 
Government of India, hereinafter referred to as the Union Government 
and the Government of West Bengal, hereinafter referred to as the State 
"Govérhment, on the one hand and the Ramkishna Mission, hereinafter 
referred to as the said Mission, on the other. It has been denied that the 
petitioners-have any Jocus standi to make the instant application. It has 
also been stated that the said application ïs misconceived and is not 
maintainable in law; It has also been stated that- the petitioners have 
been systematically and continuously acting against the interest of the 
College and also of the students of the College. It has been stated in 
paragraph 29 that the College was established by Ramkrishna Mission 
pursuant-to mutual agreement made between the said Mission authorities 
onthe one hand and the Union Government in its Rehabilitation 
Department and the State Government in the Education Department on 
the other, as specially sponsored College with a special constitution for 
its Governing Body with special rights sanctioned and/or recognised 
and/or accepted by the State Government and the University of Calcutta. 
This will-be evident from the letters dated 19th July, 1961 and 25th April, 
1962 annexed as Ahexures E and ‘F’ respectively to the affidavit-in- 
| opposition: З 


14. 'Am dffidavit-in- counter sworn . Бу Suvranasw Ghose, Deputy 
Secretary, Education Department on behalf of- respondent Nos. 1 and 2 
has been filed. Ithas been stated thereinthat pursuant tothe general policy 
adopted by tlie Government of India and the State Government for the 
advancement of- Collegiate education a proposal was approved for setting 
up of a degree college mainly for the benefit of tHe displacéd students from 
East Pakistan under (ће auspices.of the Ramkrishna Mission Boys’ Home, 
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Rahara. The site of the College was given by the Boys’ Home and out. 


of estimated amount of Rs. 7 lakhs for construction of college building 
the Central Government paid Rs. 2 Jakhs and the balance was provided 
by the State Government. The college has been started asa Sponsored- 
Government-College and it is governed by the guideline for the sponsored 
College except to the limit as providéd in the special Constitution in the 


order by Government in 1969, „It has been averred that the West Bengal 


College Teachers (Security of Service) Act, 1975 including the College 
Service Commission Acf, 1978 are applicable to the College. The said, 
college it has been stated, does not come within the purview of Articles 
26 and 30 of the Constitution of India. The Governing Body of the 
College has been reconstituted according to the direction of the 
Government in the manner provided in rules for Constitution of 
Governing Body of Sponsored Colleges. The Colleges was not 
established or maintained for religious purposes. No element of 
Charity can be found for which it can be said to be established for 
charitable purposes. All other statements and allegations being not 
relevant are not stated herein. 


. 15. A similar affidavit-in-counter sworn by Pradip Kumar Ghose, 
Registrar, Calcutta University the respondent No. 3, has been filed. In 
the said affidavit similar statement as in the affidavit of respondent Nos. 
1 and 2 have been made and as such it is not necessary to reiterate the 


same, 
16. A rejoinder sworn by Swami Ramananda, Secretary of the 


Governing Body of Ramkrishna Mission Vivekananda Centenary College 
at Rahara on behalf of respondent Nos. 5 to 11 and 14 has been made. 


In paragraph 5 of the said affidavit it bas been averred that the, said. 


college was established by Ramkrishna Mission pursuant to the agreement 
entered into between the authority of the Mission on the one hand, and 
the Union Government in its Rehabilitation Department on the other, as 
as a specially sponsored College, with a special Constitution for its 
Governing Body with its special rights mentioned and recognised and/or 
accepted by the State Government and the University of Calcutta. It 
has been stated in paragraph 9 of the said affidavit that the said college 
` is immune from the West Bengal College Teachers Service Cemmission 
Act, 1978. Other statement made therein being not relevant for 
determination-ofthis application are not referred to herein. 


17. Mr. Bhunia, learned Advocate, appearing on behalf of the 
petitioners has submitted that the Ramkrishna Misson Vivekananda 
Centenary College, Rahara, is a Government-Sponsored-Collage and its 
Governing Body has ќо be reconstituted Jike other Sponsored College in 
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‘terms ofthe rules framed laying down the standard pattern of constitution 


reconstitution of Governing Bodies of Government-Sponsored- -Colleges. 
It has-been fuither submitted that the said college cannot claim any 
special constitution in: regard to the constitution of the Geverning Body 
the said‘college as the successive Governing Bodies of the said college 


-was formed"ià accordance with the rules for formation of the Governing 
"` Body of Sponsored College by. execiltive order of. the Government made 


under Article 166-of ‘the Constitution’ of ` ‘India. , The Governing Body 
being last reccnstituted in 1975 for a period Of three years is no longer 
competent to run the administration: ‘of the said college as its life expired 


i long before acd. appropriate steps ‘should be taker by the Government for 


reconstitution of the Governing Body of the said College immediately. 


18. It has been next submitted that the said college being affiliated 


by, the Calcutta University, the West. Bengal College Teachers (Security 


ef Service) Act, 1975 and the College Service Commission Act, 1978 apply : 


' to the teachers of the said college including its -Principal and Vice- 


` Principal in reg1rd to the шофу of appointment as well as to the terms 


and conditions of service after such ‘appointment. The said college 


. cannot. clàim immünity from the' provisions ofthe. said enactments as it 


is not a-college established and administered by Ramkrishna Mission nor 
by any Trust. < It is a Government-Sponsored- -College established on the . 


. land acquired ‘by Ramkrishna Mission Boys’ Home at Rahara with funds 
' granted by the Central Government from the Refugee Rehabilitation 


Department as well-as by the State Government in order to faciliate and 


Peete gollege education amongst refugee students. 


- 19, < It has also been: ‘submitted that Ramkrishna Mission is--not a 


К ей. or a religious denomination different from Hindu religion’ within 


the meaning of Article 26 of the Constitution of India and so it cannot 
claim the benefit of the fundamental right guaranteed by that Article. 
Even assuming for 'argument's sake but not accepting that -the members 
of Ramkrishna Mission-of for that of the :Ramkrishna order is a religious 
denomination or a sect still then the: right to establish and maintain 
institutions for religion ` and charitable’ purposes does.not iuclude the 
right to establish and maintain educational institutions such as school 
and colleges for imparting ' general education. The 'said college is not 
entitled tó claim the fndament al right-to maintain it in the manner the 
Ramkrishna Mission thinks best and this: college i is not established solely 
for imparting religious instructions nor it is for^ charitable purposes as 


` fees are realised from the students reading therein. Some decisions have 
- been cited at the Bar in this connection; 


Y 


- 20. It has also been contended jn this sonnection that only the 


- linguistic and religious minorities have been conferred the fundamental 
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right to establish and administer educational institutions of their, choice 
by Article 30(1) of the Constitution of India. Thakur Sri Sri 
Ramkrishna did not profess or preach any religion. He was a Hindu • 
which religion he never gave up by proselytisation. He merely explained 
Vedanta in his own simple language and he propagated Neo Adityavad 
- treating all beings as God and preaching the cult of service not on 
compassionate ground but treating ‘Jiba аз Shiva’ і.е, God and 
discarding any sort of sectarianism. This is nothing but a philosophy 
based on the Jana Kanda of Veda i.e. Upanishads and not a religion 
different from Hindu religion. So Ramkrishnaism or the cult of Thakur 
Sri Sri Ramkrishna is not a religion buta mere philosophy. И cannot 
be termed as a minority religion different from Hindu religion. Article 
30 of the Constitution of India does not apply to this college and it ` 
cannot claim any right to administer the college in the way the Governing 
Body of the College or for that the Ramkrishna Mission thinks fit and 
proper for the promotion of their interest. : 


21. Mr. Saktinath Mukherjee, leant Advocate, appearing on 
behalf of the respondent Nos. 5 to 11 "and" 14 has submitted that the 
followers of the cult of Shri Ramkrishna or in other words of the 
teachings of Shri Ramkrishna constitute a minority based on religion 
within the meaning of Article 30 of the Constitution and so they are 
entitled to the fundamental right guaranteed by the said article in the 
matter of administering the educational institutions established by the 
Ramkrishna Mission. It has been contended in this connection that the 
preaching of Thhakur Sri Ramkrishna is Neo Adityavad based 
en the Vedanta. He discovered the basic unity in the religious diversities. | 
The basic tent of his practical spiritualism is ‘Jiva Shiva’ concept that 
is, to see God in the persoa served and service to all beings to Бе made 
not out of mercy or compassion but looking upon them as-divine or as 
sparks thereof. This religion is different from Hindu religion, Ramkrishna- 
ism does not adovocate prosetytisation to enter into the Ramkrishna order 
er to be a follower of the teachings or cult of Thakur Sri Ramkrishna 
` Paramahangsa Dev nor does it support the four Barnas or Castes which 

is the characteristic feature of Hindu religion. Tbe Ramkrishna Mission 
Vivekananda Centenary College having been established by Ramkrishna 
Mission and the said college being administered all long by the 
Governing Body constituted by the Ramkrishna Mission according to 
special Constitution the Mission has the fundamental right to constitute 
or reconstitute the Governing Body of the said College and to run the 
administration of the said college. | Е 


22. It has been also contended by Mr. Mukherjee, learned 
Advocate that the members of Ramkrishna Mission and the followers of 
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the teachings of Sri Ramkrishna is a religious: denomination or a sect 
within the meaning of Article 26 of the Constitution of India and so they 


' have the’ fundamental right to maintain the said College also. 


` 23. Mr. Dipankar Gupta, learned Advocate appearing for tbe said 


.tespondent Nos 5 to 1! and 14 further contended that the establishment 


of Schools, Colleges etc. i.e. the educational institution which is a part of 
the religion of Ramkrishnaism, ‘that is, service to man treating him as 


"divine ie. Shiva comes within the purview of charitable purpose 


envisaged i in Article 26 of the Constitution of India. The Ramkrishna 
Mission has the fundamental right to maintain the said College and the 


‘State cannot direct the constitution or reconstitution of the Governing 


Body of the said College according to the standard pattern laid down by 
the Government cannot interfere with the running of the administration 
of the said College by the Mission. 


.24. Ithasalso been submitted in this connection that the West 
„Bengal College Teachers (Security -of Service) Act, 1975 and the College 
„Service Ccmmission Act, 1978 are not applicable to this College as it is 
entitled to the fundamental rights guaranteed by Articles 26 and 30 of the 
Constitution of India which provides in. clear terms that any educational 
"institution established by religious denomination or by a religious 
minority be maintained: or administered by it. 


25..' Mr. Gupta lastly contended that there is no averment in the 
petition regarding mal-administration by the Governing Body nor there 
is any averment that the respondent No. 14 who has been appointed by 
the Ramkrishna Mission as Principal is unsuitable for the said post. 


. Secondly mal-administration has to be alleged by the State before 
‚ interfering with the management by the Mission. But the State has not 


made any such allegation. Even if there is mal-administration interference 
is to be confined only to that mal-administration but it does not justify 
applicability of a general statute to a College. 


26. Mr. N. K. Roy, learned Advocate for the respondent No.3, 
University of Calcutta, submitted that the College was not established 
by the Mission with his own money., The Mission merely donated the 
land, where the building of tne said College stood, but the entire money 
anc for the construction of the building was given as’ grants by the 
Central Goyernment as well.as the State Government. As a donor the 
Mission has not the right to administer the said College. Though the 


' proposal of’ a special. constitution” with 5 out ‘of 7 members to be 
' nominated by Ramkrishna , Mission shows that the Mission is the 


Controlling Authgrity upon whom the administration of the College is 
vested: but in reality the subsequent Governing Bodies of the said College 
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have been constituted by the State of West Bengal wherein the repre- 
sentatives of the Mission were much less than what was suggested in 
the proposal for a special constitution under Article 166 of the 
Constitution. This shows that the overall control of the administration 
of the said College vested' in the State of West Bengal which has the 
absolute right to constitute the Governing Body of the College which is 
a Government-Sponsored-College. This College has not been established 
by a religious minority i.e. Ramkrishna Mission and so itis not entitled 
to the benefit of the Articles 26 and 30 of the Constitution of India. 
Moreover, Thakur Sri Ràmkrishna.did not preach any religion different 
from Hindu religion and as such the followers of the cult of Ramkrishna 
do not constitute a religious minority falling within Article 30 of the 
Constitution of India. The University authorities have every right to 
enforce the Calcutta University Act, 1979 and the .Statutes and 
Regulations framed’ thereunder regarding the constitution of the 
Governing Body of this College. The West Bengal College Teachers 
(Security of Service) Act, 1975 and the College Service Commission Act, 
1978 apply to-this College. 


27. The first point that requires. to be determined: is whether the 
followers of the cult of Thakur Sri Ramkrishna or in other words, the 
members of the Ramkrishna Mission do form or constitute a religious ' 
denomination or any section thereof having the right to establish and 
maintain institutions for religious and charitable purposes within the 
meaning of Article-26 of the Constitution of India. The word 'deno- 
mination’ according to Websters Seventh New Collegiate Dictionary 
means ‘name’ designation, a general name for a category, a religious 
Organisation uniting in a single legal and administrative body a number 
ef local congregations. The word ‘denomination’ according to 
Chamber’s Twentieth Century Dictionary means a collection of 
individuals called by the same. name, a sect. In pocket Oxford 
Dictionary, edited in 1934 the meaning of the word ‘denomination’ is 
given as a name specially one of the kind applicable to any individual 
ef a class, a distinctively named church or sect. The word ‘denomination’ 
as used in Article 26 of the Constitution refers to the members of a parti-: 
cular religious organisation or a sect or even any section thereof. Ing the 
case of (1) Madras v. Sri Lakshmindra Thirtha Swamiar of Shirur. Math, 
AIR 1954 SC 282,.para 15 at 289, the Commissioner, Hindu Religion 
Endowment, it has been observed by B. K. Mukherjee, J. who spoke for 
the Supreme Court that the vord ‘denomination’ has been defined in the 
Oxford Dictionary to mean a collection of individuals classed together 
under the same name ; a religious sect or body having.a common-faith ` 
and organisation and designated by a distinctive name. The practice of 
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setting up M:ths and centres of 'thieosophical. teaching was started by 
Sankaracharya and was followed: ‘by various teachers since then. After 
Sankara,.came a galaxy of ‘religious teachers and philosophers who 
founded the different sects and sub-sects of the Hindu religion. Each 
one of such sects or sub-sects can be called: 8...-..denomination as it is 
designated by a distinctive пате іп тапу cases it is the name of the 
founder, and has a common faith and common spiritual organisation. 
The followers of Ramanuja ‘who are known by the name, of Sri 
Vaishnabas, constitute a religious denomination and so do. the followers 
of * Maddhwacharya and other religious teachers. Further Article 26 
contemplates not only a religious denomination but also a section. thereof, 
the Math or the spiritual fraternity’ represented by it can: legitima- 
tely come within the purview of this. Article. 3 ] 


' 28. It has been further observed in the said-case by the Supreme 
. Court that the word Religion as used'i in Article 26 of the Constitution is 
a matter of faith with individuals or communities and it is not necessarily 
theistic. There are wel’=known religions | in India like Budhism and 
lainism which do not believe in Goü'or in any intelligent First Cause. 
A religion has undoubtedly its basis in a system of beliefs or doctrines 
which are regarded by those who professed that religion as conductive to 
their spiritual wel'-being, but it will not be corfect to say that religion 
is nothing else but a doctrine or beliefs. A religion may not only ley 
: down a code of ethical rules for. its followers to accept. It might 
prescribe rituals and. observances, ceremonies and. modes of worship 
which are regarded as integral'parts of religion, and these forms 
and observances might extend even to matters of food and dress’. 


29. The guarantee under Article 25 of thé Constitution not only 
protect the freedom of religious opinion but it. protects also acts done in 
pursuance.of a religion and this.is made clear by the use of the expressiom 
practice of religion (para 17 at Page 29(). ^ 


.30. The above observations of Mukherjee; J. was followed in the: 
case of (2) Shri Venkataramana Davari and Others v. State of Mysore, 
. AIR 1958 SC 255 at page 264 рага. 16 and wherein Venkatarama Aiyer, 
J: held that the words “matters of religion as used in Article 26(b) of the 
Constitution of : India embraced not merely matters -of doctrine and 
belief pertaining tó the religion ‘but ` also thé practice of it, or to -put it, 
in terms of Hindu theology; not merely its Ghana but ako its Bhaktis 
and karmakandas. Thus ` ‘the Matters of religion im Article 26(b) 

include even, practices which” are regarded d the community as part to 
its Teligion. ^ |: + ; 

31.. The decision i in рер Comes V. Hossain Ali, AIR 1954 

SC 282 has been followed i in the case: of in dealing with scope of Article 


> \ 
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26 of the Constitution i.e. the meaning of the word "denomination/" 


as well as of the expression “matters of the religion”. 


32.' Misra, J. who spoke forthe Supreme Court in the case of 
(3) S.P. Mittal у. Union of India, AIR 1983 SC 1 at page 20 paras 
77-78 in dealing: with the Article 26(b) of the Constitution relied upon 


the decision in AIR 1954 5С 282 апі observed that the said expression 


must ‘satisfy three conditions : 


1. It must bé a collection of individuals. who have à system of 


beliefs or doctrines’ which they regard as conductive to their spiritual 
well-being, that is, a common faith ; 

'2. Common organisation ; 

3. Designation by a distinctive name. 


33. The members of the Ramkrishna Mission who believe in ‘Jiva 
Shiva’ doctrine and that all thé religious are but different paths to 
reach God i.e. to attain salvation and that no religion should be 
looked down upon as inferior to one's own religion is a religious 
denomination and/or a section thereof. The Ramkrishna Mission and 
the Belur Math is a common organisation and it worships Thakur 


Sri Ramkrishna as God. The , name of this common organisation is. 


Ramkrishna Mission, So all the aforesaid three conditions are 
satisfied and this organisation is religious denomination within the 
meaning of Article 26 of the Constitution of India and as such it has 


the fundamental right to establish and maintain institutions for religious | 


and charitable purposes. Moreover, the Ramkrishna Mission has 
also the fundamental right to manage its own affairs in matters of 
religion. . | | 


34. The Ramkrishna Mission as a religious denomination or a sect ~ 


. has the fundamental right under Article 26(a)of the Constitution to 
establish and maintain not only institutions for religious purposes but 
also institutions for charitable purposes. It is necessary to consider, 


whether éducational institutions like schools and colleges.for imparting ; 
teaching not only in religious tenets, ceremonials and dogmas but also in 


general education can be regarded as institutions established for charitable 
purposes as provided in Article 26(a) of thé Constitution and as 
such the religious denomination, i.e. in the instant case the Ramkrishna 
Mission, has the exclusive fundamental. right to maintain them which 
includes also administration of the institution by the Ramkrishna Mission 
i.e. the Vivekananda Centenary College free from any interference, either 
by the State of West Bengal or by University of Calcutta except 
conforming to the regulatory measures; ie. the curriculum of studies 
prescribed by the University to which tlie said college is affiliated and the 


x 
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` qualifications of teachers including Principal to he Epod in the said 
‚ college by the’ Governing body of the ‘said ‘college. Та Halsbury’s laws 


of England 4th Edition; Volume: V Article 522 it has been mentioned that 
the advancement and. propagation of education and learning are 
charitable purposes, even in the absence. of element of poverty in the 
class of.benficiaries but the trust must be for thé benefit of a sufficient 
“section of the community. 


if 


SAN LE" PO 


: Charity: has bean given : ‘a’liberal construction by the Courts — 
аа. "that: the necessary. element of "public! benefit is reflected i in the 
gift through : the advancement: or “furtherance of some educational 
purpose. Gifts for the support of Schools, Colleges and other educational 
establishments or for.their foundation, whether generally or in particular 
are charitable (vide О. Р. Aggarwala’s “The Indian Trusts Act, 1933”, 
7th Edition page 30). In Income Тах Act; “1961 (Act 43 of 1961) 
section 2(15) defines charitable purposé as inclading within it amongst 
other "education". So it is clear and apparent that establishment of 
‘schools and colleges for the advaücement of or furtherance of educational 
purpose. falls within the expression: “charitable purposes” 'a8 envisaged” 


- _ in Article- 26(a) of the Constitution. The Ramkrishna Mission as a 


denomination or sect, therefore, has the fundamental right to establish 
and maintain’ such educational institutions. It has been contended by’ 
Mr. Bhunia, learned Advocate appearing on behalf of the petitioners, 
that the expression: ‘charitable purpose”, as used in Article 26(a) of the 


, Constitution cannot be so interpreted as the expression religions and 


charitable purposes afe to be read conjunctively'and not disjünctiyely. It 
is pertinent to refer in this connection to the observations of Saha, J. who 


‘spoke for the Supreme . Court in the case of (4) * Sidhrajbhai v. State of 


Gujarat, AIR 1963 SC. 540 at page 544 para 8; that ‘Article 26 occurs ina 
group with freedom of religion.and is intended to protect the ‘right to 
manage religious affairs. By clause (a) of Article 26 every religious deno- 
mination or any section thereof has subject to public order, morality and 
health, the: right to establish and maintain institutions for religious and 
charitable purposes; and i in a larget se sensé an educational Бов, may 
be regarded as charitable. ` 5003 


36. Inthe’ .case' of (5) Р Basha’. Uhion of India, AIR 1968: 
SC 662 at 674 ‘para 30, a question was raised whether Article 26 would 
take within its sweep educational , ‘institutions on the ground that such- 
institutions are ‘institutions for ` charitable purposes. М was contended 


- that’ Article 26 Will not apply to. "educational . institutions, 88 there was 


specific provisión in "Article 30(1) with respect to educational institutions 


. and therefore institutions "for charitable purposes in clause (a) of . Article 


26 refer to шшш other than, edivedtional „jones, This question 
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however’ was left undecided i in the said case as the provisions of Article E 


30( (1) of-the Constitution also .was held not applicable to Aligarh Muslim 
University as the, „University was not established by Muslims who were 
members of a ‘minority religion and the said University was established- 
by the Aligarh University Act enacted by the Central Legislature. à 


37. М. Bhunia, learned Advocate for the petitioner, urged before 
this Court. that the fundamental rights under Article -26(1 )a) and 
Article 26(1)(b) are distinct and separate. It has been submitted that 
educational institutions falling within Article 26(1)(а) refer only to 
religious, and charitable institutions-and not an educational ‘institution 
imparting general . education as such institutions are covered by tbe: 
provisions, of Article 30(1) of the Constitution. It was not the intention- 
of the framers of the Constitutions to cover the same subject by two 
articles. It has been, ‘therefore, urged that education covered by -Article ' 
26(1)(a ){Ъ).. refers only to religious instructions and: not secular е 
education. It has been further urged that as there is specific: provisions 
in Article 30(1)( а), ccnfering fundamenral right ол. (һе religious апі 
linguistic minorities tc establish and administer educational institutions 
of their choice, charitable institutions as referred to in Article 26(1)(a) 
cannot embrace within its fold institutions for general secular education ` 
on the ground that the special provision · repealed and excluded the 
general ` provision. : Moreover, it has been submitted that if educational 
institutions other, than institution imparting religious instructions are : 
meant to be included i in.Article 26(1)(a) then there will be: a violation of 
Article 28 for the Government cannot give grants to-such an institution ` 
practising a particular religion. It has been further submitted that even ` 
if educational institutions come within the sweep of Article 26(1)(a), the 
said college cannot be treated as,one,for charitable purposes as monthly 
fees are chai ged from the students reading in the said college. Certain 
decisions has been cited at ‘the Bar.,- . ` = 

38. . Ор a consideration of the meaning of the expression charitable 
purposes as given in:Halsbury's laws of England as well as in Aggar- 
walla's book on Indian Trust Act and in various Acts it is: quite clear that , 
the educational institutions founded’ by à trust or mission or religious 
denomination ‘ord ‘section thereof come within the putview of. charitable 
purposes "This has-also’ been observed by the Supreme Court i in the dici- 
Sion of Sidhrajbhai v. State of Gujarat, AIR 1963 SC. 540, though, of 
course, this issue was ‘not finally decided in that case. In the case of Azeez 
Basha’y, Union of- India (supra), "t was “urged , that Article .6 would not 
apply to ‘educational institutions as there 13 ‘specific provisions for educa-, 


iional institutions in Article. 30(1).* It was urged that institutions for ` 


charitable -purposes'in clause (a) ‘of Article’ 26 refer to institutions other 
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анар cdicationaTünétitütións imparting secular education. It was observed 

that there. was. much Чо” be said i in favour of this contention though this 

3 ‚ question was not detérmined:" ‘In süpport of this submission that, institu-. 

* tioris for ‘charitable purposes as mentioned in Article 26(1) of the Cons- 

titution do -not'includé within. its fold educational institutions imparting 

general ‘secular; instructions apart from‘religious jastructions as Article 30 

. clearly provided for that the decision'in ILR: ( 1976) 2 Dethi 61 was refer- 

red to, In that case similar question. arose for decision. It was held that 

educational institutions might be of two, kinds, .(1) institutions visualised 

-by Articls 30(1) and (Y institutions for purely religious purpose -but will 

. not include: an institution: for. general education. The reasons for such 
view were given aş, fellows : оо, oo’ - Zn e 

a ү; “(a) Ati is ‘only. the “autonomy of minorities based on religion or 

., language. which > ‘had . ќо, бе · protected in. respect: of ‘educational 

“institutions of their choice. ‘Hence , Article -30(1)^ no such autonomy 


іла. 


CP clear .from- ‘the - proceedings. of the Constitueht' Assembly. 
..(2) The expression “religious dénomination under “Article 26(a ) includes 

по sonly. the. minoritiés but. eyen the, majority community. If 
institutions of. general educ. ition were to е’ included i in the expression 
_ institutions for Teligious and charitable purposes tben the. members 
of the | majority” as well as, ofa minority community would both have 
‘the’ fundamental ` Tight to - establish and maintain autonomous 
“institutions of generat. education under. Article `26(в) ‘which is not 
the | ise here. That would thake Article. 30(1) redundant." 


39: TË was; - therefore." held: that. the Arya Samaj Bade not a 
йоту: based on religion and/or language in Delhi was not entitled to 
claim. the protection ‘of; Article '30(1) im respect of school for general 
education ‘established and administered. by them. It was further held 

* that: these ‘schools were outside the- purview of Article 26(a) of the 
` Constitution; 51. -agreé with:the above observations of the Delhi High , 
Court on the ground that though.the words -Charitable purposes "do refer 

- to educationand educational. institutions do: come within ` the sweep of ` 
Article.26(a).of the Constitution. 'Yet Article- 26(a) . refers 15 the right of ; 
_ religious: denomination to establish and maintain institutions for religious 
and charitable purposes . These; , Words, "institutión for religious and · 
charitable purposes are to be read: together , and so'réad “һе institution ` 
^for charitable purposes méan: educational- institutions imparting ‘religious 

. instructions "And not imparting : Lade secular sautation which falis 
тн Article 30(1) of Constitution: - uc 


40.) The Jólservatioris > of? the Delhi- High Court" "that ` unlike 
Md 250!) of: ше Constitution | iio б autonomy was- ever intended to be ` 


\ 


> 
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given to non-minority educational institutions and Article 26(a) only is 
confined to institutions for religious purposes that is imparting religious’ 
instructions and’ not imparting teaching in general education is in my 
view a correct and proper interpretation of the provisions of Article 26 of 
do 


„It is pertinent to mention in this connection that observations 
of S. k. ois C.J. who spoke for the Supreme Court in regard to the ambit 
of Article, 30(I) of the Contitution in AIR 1958 SC $76 and - 978 to 79 
para | 23. It has been observed :— . : 


42. -The first point to note is that the Articles. gives “certain rights 
not only. to religious minorities but'also to linguistic minorities. In the 
next place, the right conferred: on such minorities is to establish 
educational institutions of their choice. It does:not' say that minorities 
based on religion is to establish educational institutions for teaching 
religion only, that linguistic minorities should have the right to establish 
educational institutions for teaching their language only. What the 
article says and means is that the religious and linguistic minorities ' 
should have the right to establish educational institutions of their choice. 
There is no limitation placed on the subjects to be taught in such 
educational institutions. This has been followed in the case of (6) The 

tate of Kerala v. Very Revermd Mother Provincial, AIR 1974 SC 1389. 


43. Further the argument that ifit is intended that educational 
institutions for imparting general secular education will come within 
the sweep of Article 26(a), thea the grants out of State-fund could not 
be given to such institutions established by the religious ‘denomination 
or any section thereof. This submission is, in my opinion, based on a 
misconception of the scope of Article 28 of the Constitution. Article 28 
creates a restriction to this extent that in any educational institution 
wholly maintained out of the State-fund religious instructions could not 
be provided but there is a clause in Sub Article (2) of the said ‘Article 
which provides specifically that the aforesaid restriction in Article 28(1) 
thereof shall not apply to an educational institution administered by the - 
State but which ‘has been established either under any endowment or 
trust which requires that religious instruction shall be imparted in such 
institution, Furthermore, Clause (3) to the said Article clearly provides 
that any students attending any such educational institution recognised 
by the State or receiving aid out of State-funds shalt not be required to 
take part in any religious instruction that may be imparted in such 
institution or to attend any religious’ instruction that may be imparted 
in such institution, or to attend any religious instruction that may be 
imparted in such institution or to zttend any religious worship that may 
be conducted in such institution or in any premises attached, théreto 


а 
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without the consent of the ‘guardian of the students if he is a minor. 
This very clause clearly provides that there -is no.bar~of any -institution ' 
established bya religious denomination imparting ;general education to 
* receive grant-in-aid out of. State-funds, This. submission is, ше 
totally devoid of aay merit, : | 


44, "Oa a’ conspectus of the above decision, i am | constrained to 
hotd that ‘Article 26(a) ; of the ' Constitution confers, on religion. denomina- 
tion ог any section” thereof ће right. ‘to, establish an «educational 
iüstitutions ‘im parting religious instructions in furtherance and promotion 
of the tenets aid" dogmas of that „denomination or sect. | 


, 45, “To, have the! benefit of the fundamental right guaranteed by 
Article 30(a) of the Constitution it is incumbent on the respondent 
Nos. 5 to ‘ti and 14 to -prove that Ramkrishna Mission Vivekananda 
Centenary-, College: at: Rahara has beer established and maintained by 
the Ramkrishna -Mission,-a ‘religious denomination. ‘In -paragraph 3 
of the „writ. petition. it has: been ~ stated ` that the said college was . 
establishet by the Government ‘ of "West Bengal in pursuance of a 
* general. policy. adopted. by the Government ‘of India and the State 
Government for :the. advancement of college education · particularly 
of the students who: have been displaced- from East Pakistan as weil as 
to’ reduce overcrowding in big colleges in Calcutta as- recommended 
by. the University, Grants “Commission. The cost of construction of 

- the « ‹ college * building ` was estimated at 7.25 lakhs of rupees which 
were borne: Бу. ће’, Central Government out of the funds of Refugee 
Rehabilitation Department and by the State of West Bengal. This is 
evident from a . Copy of the . letter dated October 27, 1961 sent by the 
Deputy Secretary to the ‚ Government | of West’ Bengal to the Director 
of Public:. instruction; - "West Bengal which has been * annexed to the 
‘petition ав Annexture ‘A’. - It has also been- stated that the Said college 
had been declared ‘as a’ Governinent-Sponsored- College and the deficit 
ш cost on. account - of its maihtenance has to be met by tlie Govern- 
ment as evident from the letter dated April 25, 1962 or the Deputy 
Secretary to the-Goveinment of. West Bengal to the Registrar, Calcutta - 
University’ annexed as Annexure В’ to the petition. The Governor it 
has’ pleaded ‘therein, “reconstituted the Governing Body of the said 
college for three years by а Notification dated. February 27, 1969 which 
has been annexéd ав Annexure “С? to the petition. : By Notification dated 
March 13, (972 the: Governor was - -pleased to. reconstitute the Governing 
` Body of: the ‘said colfege: ‘tn reply toa-query made by Prof. D. K. 
Chakraborty,’ - "General Secretary of the West Bengal ` College and 

^ University ^ Teáchers" Association, the Director of Public Instruction, 
West Bengal, intimated him by a letter dated , August 11, 1975 that 


ES 
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the Governing Body of the Vivekananda Centenary College has а specia? , 
Constitution (vide G. O. No. 172 Edition SC dated 14. 2. 69) The. 
Governing Body of the college do' not havé any special power on the 
basis on the said Government Order, but its- powers and functions are : 
the same as are exercised by any other sponsored College. The Governing 
Body of the said college was again reconstituted by a Notification dated: 
October 22, 1975 fora period of three years. This notifications is 
annexed’ as Annexure ‘J’ to the petition. It has been 'sfated that the. 
Collége із’ administered by the Government asa Sponsored College. 
It has also been stated that the Inspector of college by his letter dated 
January 18, 1977 addressed to the Principal of the college that Syndicate 
approved the change of neme of the College as Vivekananda Centenary 
College and College being a Government Sponsored-Collegé would abide 
by the Spcnsored Collegé rules as made by the Government. This letter 
has been, annexed as Annexure ‘X’ to the petition: Moreover, the 
Government by letter issued on 10.12.77 intimated the Director of Public 
Instruction, West Bengal that two teachers’ representatives would * 
henceforth be elected“ in the Governing Body by “the whole time 
teachers of the college (vide Annexure ‘L’ to the petition). The Govern- 
ment by Letter No. 752-Edition (SC) dated 18th April, 1978). ' 
intimated to Director of Public Instruction that the standard :pattern - 
for the composition of the Governing Bodies of sponsored College 
would be as. stated therein except in cases where the Colleges have a 
special Constitution on the basis of Trust Deeds or where the colleges 
are run by Missionary Societies on the basis of agreement with the 
respective Mission, This letter is annexed as Annexure ‘M’-to 
the said petition. 


46 It has been urged on behalf of.the  petitioners that the 
Vivekananda Centenary College at Rahara has not been established by 
the Ramkrishna Mission with its own funds пог. іё is maintained and/or 
administered by a Governing Body constituted by the Mission as required 
under Article 26(a) of the Constitution of India. The Central Government 
as well as the State Government provided the entire fund required for.. 
establishment of the said college on the land given by the Mission and; — 
the college has been affiliated to the University of Czllcutta as a 
Government-Sponsored-College. Like other Government- -Sponsored 
Colleges the State Government provides for the entire deficit *of costs in 
meeting the emolument; of the members of the teaching and non-teaching 
staff of the college and the Governing Body of the said. college has been 
formed successively from. the date of affiliation of this college by the 
University, by the Government is exercise of its exécutive power under ~ 
Article 166 of the | Constitution of .India in accordance with "the , rules 
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ка ү, аб. s 


А 


ү (o framed "by: е"  Govermigient" "for formation df Governing: Bodies of 
. Government-Spongoréd: Colleges md ‘as such thé said college being neither 
“established пог maintained nor "administered by thé Ramkrishna Mission 


it is hot éntitied: to Чаш the benefit of Article 26(a) , of ‘the Constitution 


р dn the” matter: ‘of, constitution ‘of its Governing Body, for administering the 


t ‘said college, ' Jthàs* ‘been’ further’ ‘urged that i even asuming for arguments 
. sake without adinitting that the said ‘college’ had been éstablished and it 


"was adiiinistered, “by the‘ “Mission, ' but. as the "Mission subsequently 


| surrendered into right to administer the said’ college by acceding to and 
' accépting the successive constitutions оѓ“ the Governing Bodies of: the 
Я said ‘Collége y: ‘several Government, Notification во thé Mission ‘cannot 


now claim’the : said right. to ‘dditinister the ‘said | “college by forming the 
Governing Body: ` “A decision’ of the’ Биртеше Court’ has Been cited at 
this, Bari in this conne&tion.' e: 


47. “Mr. Dipankar’ Gupte, learned асе appearning with Mr.. 
Sika Mukherjee, learned : Advocate for the respondent. Nos: 5 to 11 


| апа 14: has, i on'the: Other hand, “Joined i issue- and ‘he, has ‘submitted . that 


the Mission established the. college by. constructing the building of the 


| said college ona, 10 bighas plot of: land ‘owned by the Mission. The. 


Central Government as well 88 fhe State Government have given grants 
for the onstruction of the building after Approving , ‚ОЁ the, proposal for. 


acts 


em the setting.up of; a three years degree college mainly for the benefit of the 


. displeced students from East Pakistan, · under the, auspices of the Ram- 


krihna Mission. Boys’ Home- at Rahara.- “It. was also agreed that the 


‘proposed ‘college . would function ünder ‘the name of Ramkrishna Mission 


Boys’ "Home: Vivekananda Centenary College. This is evident from, 


- the “letter written’ on. October. 21 ` 1961 “by the. ‘Deputy Secretary to the 


Government of; West Bengal | to the Director ‘of Public Instruction, wes 


i Bengal. annexed ; as Annexure-‘A’ to the' ‘writ petition, . 


48... Мт. : Gupta further. submitted. that i in the successive Gorena 
Body, of the. ‘said College’ the Iepresentatives of the Mission were in 


| ` majority. “The Standard: ' pattern ‘of Governing, ‘Body of sponsored 


A College as ТА down у Government by. Notification dated 18th April, 


| 1978" being. against. ‘the’ interest ‘of. the" Mission. . The same ‘was not 


accepted. : The "Mission; on". the’ other hand, 'Ssübmitted' that the Mission 


| 18: оаа to constitute’ ‘the Governing Body: of; the said College and to 


t 


n, the Administratiom of: the,-same, in the. manner. the ‘Mission thinks 
prope and expedient „The Government. cannot interfere i in ‘this matter: 


749. - The. Ramkrishna: Mission, ‘Vivekananda. ‘Centenary. College was ` 


S E tip. by. the Ramkrishna Mission oi on i the 10 bighas plot of land provided 


Ву the. Mission at Rahara pursuant to the mutual agreement made 
“between ће Ramkrishna Mission on ше one hand and the Union 
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Government ‘and the State Government on ‘the other hand to give effect 
to a policy’ adopted by the Union Government and the State of West 
. Bengal for the advancement of the. collegiate education and to reduce 


rush in big colleges in Calcutta as recommended by the University Grants - 


Commission. The said college would be run as-a Government; Sponsored- 
College with a special Constitution for its- Governing Body as agreed upon 
` and sanctioned by the State Government and the University of Calcutta. 


This will appear from’ D. О. No.. 5-7/472 dated 19th July, 1961 written . 


by Sri D. M. Sen, Secretary, Education Department, Government of West: 
Bengal to Swami Purnanda Maharaj of Ramkrishna Mission Boys’ Home 
at Rahara annexed as Annexure ‘E’ to the affidavit-in-opposition sworn 
by Swami Ramananda, Secretary to, the Governing Body of the 
Ramkrishna ` Mission ‘Vivekananda Centenary ` College at Rahara on 
behalf of ‘the. respondent Nos. 4 to 11 and 14 on 3rd November, 1981. 
It further appears from the said letter that Sri. M. C Khanna, the then 
Union Minister for Rehabilitation suggested to the Chief Minister in his 


D. 'O. Letter-No. 6(1) 61-M(R)/546 dated 27.6.61 that he would be willing `» 


to satiction a grant of Rs. 2 lakhs for setting up of a Degree College at 
Ramkrishna' Mission, Rahara -who would be providing a suitable site, 
provided the balance of the requirements of this college is met by the 
State Government; It.also appears from-the said letter that the Chief 
Minister, State of West Bengal said that the State Government ' would be 


prepared to. meet (ће balance of the requirements ofa Degree College. 


provided: àn- adequate site was given by the Ramkrishna Mission 
‚ authorities and a grant of Rs. 2 lakhs was given by the Ministry of 
Rehabilitation, Government of India. The said college was thus 
established by the Mission in accordance with the said agreement with 
‘the Union Government in its Rehabilitation Department and the State 
Government i in its Education Department as a sponsord College. The said 
1429-Edn-(G) 
: 40- -83/62 

. Public Instruction, West Bengal Government that pending approval to 
the special Constitution of Governing Body for the'college, the existing 
commitee of the Ramkrishna ‚ Misson Boys’ Home, Rahara may be 
permitted to carry on with the works ` necessary. for the setting up of. the 


Government by Letter No. intimated the ` Director of 


college ‘until farther order. This letter has been annexed as Annexure, 
‘F’ to the affidavit-in-opposition. This position will also be clear from. 


_3818-Edn-(G) ` 


Letter No. * 4-138761 dated 27th October, 1961 sent by the Deputy 


Secretary to the Government of West Bengal to the Director of Public 
Instruction, West Bengal’ which bis ‘been -annexed as Annexure ‘A’ to 
the writ petition. 


2 


1 


EZ 


1993 0) CU Maha ie Kumar Banerjee v. State wy West Bonga 3» 


50: "The Registrar; University. ef: Calcutta sent a letter on 29th 
August, 1962 being No. 4А-7С]62 to the Director of Public {nstruction, 
. West- Bengal forwarding an application dated 25th July, 1962 from the 
.. Secretary, Vivekananda Centenary College at Rahara for affiliation of the 
' aid college in subjects mentioned therein upto B. A, and В. So 
(Pass and Honours) course in the three years degree course with effect 
· from thé session 1963-64. It has been further mentioned therein’ that 
, the college ts.being. inaugurated underithe auspices of the Ramkrishna 
Mission Boys’ Home, Rahara and it will function asa sponsored College 
with financi 1 assistance from the-State Government as wel as the from 
the Ministry of the Rehabilitation of. the Government of India. The 
Registrar recommended о the Syndicate of the Calcutta University to 
“grant affiliation to the said College for the ` “subjects mentioned ia the 
said application with effect from the session 1963-64. It was also 
requested - in' the said letter" that’ the: Syndicate ` should approve the 
constitution of the Governing Body ofthe College as proposed in the 
Education Department Letter No. 1428-Edn. (G) dated 29th April, 1962 
(copy triclosed which’ should commence functioning with effect from the 
academic séssion 1963-64). "This has been annexed as Amhexure *G? to 
"the affidavit-in-opposition, : “Tt also appears from the inspection report 
dated 6th May, 1963 mentioned in. Letter. Now C]2949/126 (АШ) dated 
13th May, 1963 from the Registrar,.Cakcutta -University.to the Secretary 
of the,said college being Annexure ‘D’ to the said petition: Intimating 


- the Secretary, Vivekananda Centénary College; Rahsra, that the. college 


had been. affiliated i in the subjects’ mentioned: therein upto B. A. and 
B. Sc, standard іа Pass and Honours, ` From the session. 1963-64 with 
permission to present “candidates i in the above ‘mentioned subjects. The 
Registrar, Calcutta University, by his aforesaid letter which has also 
been annexed, as Annexuré *H' to the affidavit-in-opposition intimated the 
‘Principal, Vivekananda Centenary College that the rules of constitution 
of the Governing, Body as proposed by the Mission which have been 
laid down in the inspection report had: been duly approved by the 
Syndicate at the time of granting affiliation of the college. The Governing 
“Body of the College as evident . from the inspection report annexed as 
. Авпехше ‘F to the afiidavit-in-opposition “comprised of — 


1: Doriers' reprenian D— ‚+ To be nominated by 
NM ' o. : so the Mission. 

2. Guardians’ representative = p2 +... 1] з do 

3. Educationists. "TEE E xe e © doc | 

Ex "Teschers represeatative D 2 ee ^. "To be elected by- the’ 


. Xéachers from among 
' the permanent staff. ` 
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5. Director ‘of Sables instrüction" CE | : ку 
w nominee 27 —2 . То be nominated by the 
2 ` Direetoz of Public.ins- 
traction, West Bengal. * 


-G Principal of the eolfege — —1 Ос, Bx-officio Secretary of 

е І s no : the Governing Body. © 

PES President j | =f To be nominated by the Missioi.. 
б - 172-Bdn. (€S) ` 


5i. Tt appears from the p des G.O. No. = "AC- 81/58 


dated: ‘14th February, 1969 that the Governor was pleased to decide that 
the Governing Body of the said College) would have a- special Constitution 

"ав follows 2 x 
“зз, Three persons with enero of higher , ейсайей and 
Social Welfare Work, who are interested im development of. , 
the College, to be nominated by the Ramkrishna Mission, 
three persons ‘will. serve as the President, the Secretary and 

~ Asistant Secretary of the ‘Governing Body. Mb ' 

vy _ Principal of the Coilege (Ex- officio) . 

"u5- 7. Three Government Officer to be Ногаан rer the | Director 
m Public Instruction; West Bengal. 
' 8-9. Fwo teachers” representatives to: be selected и by 

E rotation according to seniority.” 


x 


52, Jt has been further mentioned therein that the Director of 
Public Instruction, West Bengal is required to submit for consideration 
of the Government i à formal proposal i in consultation with the authorities 
of the Ramkrishna Mission indicating the names and other particulars 
| of the persons to be included in-the Governing Body. '' The life of the 
- Governing Body was for thrée years., “Thereafter, another notification for 
reconstitution of the Governing Body of the said College \ was mad? on 
: 3th March, 1972. This has been annexed as Annexure ‘H’ to the. writ. 
petition. - It appesrs therefrom that out of 9 representatives 3 of the 
representatives i in the Governing Body were nominated ' by the - Mission. . 


e ` 1817-Edn.(CS 
On 16th December, 1977 a Letter No. 46 uerus was sent but the 


Deputy Secretary to the Government of West Bengal to the Director of 
Public Instruction, West Bengal intimating that-the’ Governor .has been ' 
pleased to decide that the two teachers’ representatives in the Governing 
Body, of. the Ramkrishna Mission Vivekananda Centenary College 
(Government Sponsored), Rahara would henceforth be elected by the 
whole-time teachers of the College themselves. This was annexed as 
Annexure ‘L’ to the writ petition. It may be noted that the Director of ^ 
Public Instruction, West Bengal, by letter dated, August 8, 1975 intimated 


r 


t 
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Prof: D. K: Chhakraborty, that thé: Governing | Body of thé said College ' 
"has" a spécial ` Constitution (G. О. No: 172-Edn. (CS) dated 14. 2. 997 : 


De This hag. bee annexed as Annexure T. to the petition. 


53. Thereafter on 18th April, 1978 another 'Government Order was 


752-Edn. (CS) 
d : 
Pa e under: Noi Cs. SC-3/77. | intimating ‘that the Government have been 


A514 


feeling’ the necessity ‘of prescribing a Standard pattern “for the. constitution 
of the’ Goverdiing Bodies c of the Government-Sponsored-Colleges excepting ' 
in-cases where the” College” has. a ‘Special Conttitution on the basis of 
` Trust Deeds: "or wheré the Colleges: are Tun by Missionary Societies on 
the basis. of agreement with’ the respéctive. Missions. Ithas been further 
statéd'in ‘the said order ‘that tlie Government has been pleased to order 


that.in ,Superséssion of all ‘previdus ‘orders relating to the consfitution of . 


the Governing. Body of sponsored. College; the x new standard pattern for 
the composition ‘of the Governing Bodies of sponsored Colleges will be as 
* mentioned- therein. ' A copy of .the said order. was forwarded to. the 
Principal of the said College which } has been’ ‘annexed as Annexure ‘Mto 
the petition. - It will algo ‘appear. from the: ;letter of the Government: 
 dáted-16th January, ` 1971 annexed’ as “Annexure ‘P to the affidavit-in- ` 
opposition ‘by respondent Nos. 4 to 1! ‘and 14 that in paragraph 12(e) of 


„ the said letter it has been provided that the ‘standard pattern in their 


application: to the case of | a specially. sponsored Colleges ‘such: as Colleges 


4 managed. by the Raikrishná Mission, Missionary Sóciety “Brahmo Samaj, ' 
` Trust Deed’ ete: Government: may modify the. Rules according to the 


. exigencies of ‘the circumstances . coe to. mutual agreement with the 
ee concerned. 

54. „It has been stated: -in E paragraph: /30, of the ‘affidavit-in-. 
opposition sworn оп. behalf of the’ respondent Nos. 4 to 11 and 14 that 
an.application dated 25th July, 1962 was formally made: to the Registrar, 
University of Calcutta, by the Secretary of the said College. for ite 
affiliation! through the- Director. of Püblic Instruction, Government of 


' West Bengal and the same was forwarded to the “University by the said 


letter and a copy of the said letter was forwarded to the “Secretary of the 
said College by his Memo... No. 2848/1(1)C/4A-7C/62 dated 29th August, 
1962 which. has; been annexed as. Annexure .'G^'tó the affidavit-in- 
opposition. It has-also, been stated that іп: the said letter ‘the: Director 
of Public: Tastruction also requested ..for the approval by thc-Calcutta 
University of the special Constitution of the.: Governing, Body of the said 
College’ as proposed iby, the. authorities of ade said, Mission as xd 


- Governing Bodies of tlie ‘said College. was doné - in “conformity with the, 


` apea Constitution ' for Governing Bodies of f Governinenf-Sponsored- 


fay GT hos шт Jy J ete 


c.m a poe ' - 
> i a Td x А . 


. tried to. be repelled by the learned Advocate appearing . on behalf of the- re 
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t a 
" 


Colleges establishéd under’ ‘Trusts, Missions etc, madé i in the said terms 
and conditions: dated 3lst. October, ‘1956, It has. been annexed as 


Annexure ‘I’ to the said affidavit: It has been further stated therein that | 


the Ramkrishna -Mission has established.and it has been máintaining and 
administering three degree Colleges affiliated to .the University of: 


Calcutta, in West Bengal, including the 'said College at 'Rahara;. besides: ` 
six other Colleges in various other States in India. It has been. further: 


stated that the regulations ` “framed under the - University Grants - , 


Commission Act require that in order to be eligible for. grants of the: 
Commission each individual College has to get. itself separately registered ` 
as à society under the Societies Registration Act, 1860. (Act XXI of 1860)," 


the Commission has exempted thé Colleges, which are run by the’ said.’. 
Mission from ‘getting each of them ‘separately registered under said Act, '. 
since the parent body running the Colleges, namely,. the Ramkrishna . 
Mission, 15:а society registered undér the Societies Registration Act, às + 
hereinbefore mentioned. Necessary indemnity bonds in respect of grants * 


required to be executed by the Governing Bodies of each of said respective 
Colleges separately, as in the case with most of (the other Colleges, but 


paid by the Commission to the ` Colleges run by the said Mission are not ^ 


such a bond was execuied by the Géneral Secretary of the. Rémakrishna ., 


-Mission, the parent body for grants ' recëived from the Commission. by- 


any of the said Colleges run by the’ šaid Mission. In support, of -thig ' 


Letter: No. Е 33-34/65 (CD/CP), ‘Part IV dated 12th July, 1974 of the 
Education Officer, University Grants Commission, addressed to General 


Secretary of the Ramkrishna Mission ів annexed; hereto ` alongwith dut 
copy each of its enclosed Letter No. F 33-34/65 (CD/CP), Part IY dated, 
‚ 12th July; 1974 sent to the Registrar,of various Universities and of the. 


indemnity ‘bond dated 29th ‘January, 1975, executed.by tlie; General 


€ 


Secretary of the Ramkrishna Mission-and accepted by the: University - 


Grants Commission, and they аге, collectively marked with the Letter *K"' 
to the said affidavit. It has therefore been submitted that the said 


college of the Ramkrishna Mission is a specially sponsord: College and ' 


the Mission ‘has been : administering ‘the said college. witha special T 


Constitution pursuant to the mutual agreement between the said Mission. 


.on the one hand and the Union Government and the State Goyernment 


on the other, and'it enjoys special rights and priviléges guaranteed under E 
. Articles 26 and 30 of the Constitution of India. This argument was . 


petitioners on the ground that Ramkrishna Missión merely donated land ` 


ás grants by the Union Government as well as Бу. the State Government 
and as such the said college cannot be seid to have been established" by 


` whereon the college stands but the entire fund was given to the Mission р 


2nd 
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Y: E thé: Ramkrishna Mission, . ay рр öf this’ submission,’ some decisions 
U^ have’ been - Cited: аб, the Bar. This "submission; ` in’ my opinion, is not 


;Süstainable inasmuch ' as it” will: appear- from‘ the averments which has 


6 “been mentioned ‘hereinbefore made'i in- -the.writ petition : as well as in the 
s affidavit-in-opposition and also’ the: letters? anrexed to the petition as well 
."Bs to, the affidavit-in-opposition that the‘plan’ and estimate . of the college 
; ^ building. was made by the Ramkrishna Mission · ‘and-- the application for 


"affiliation ofthe. said college to. the-Calcutta: University was made by the 


: Ramkrishna ‘Mission: i; This application _ was; hot ever, - récommended by 
I "the: State’ Government: through thè- Director- of ` Public- Instruction, West 


“Bengal; - Ап’ approval accordingly“ was accorded for running the said 


І s degree: college i in Arts and Science. ,; Undoubtedly ` 'the State Government 
© "as well as’ the Union: Government i in. its Rehabilitation Department paid 


. the, entire, funds by. way “of grants "to "ihe. Ramkrishna "Mission under 
whose | auspices the colle ge was, ‘established and it is also evident that till 


+ the a ipprovat. of. the ‘Constitution. of the, Governing Body of the said College 


: ;thie/ then“ “existing ` -Governing : Body:: of the: Ramkrishna Mission Boys' 
А Ноте at Rahara' was permitted to.carry,’ .on фе administration of the 


college ‘and’ ‘also to do all. work | "connectéd- with - the setting up of. the 
, College: Tr these circumstances, it is quite, evident that the Ramkrishna 


EOM Mission: inade the propósal foi the’ “establishment ‘of the said college and 


it constructed the College building. according to: the plans and estimate 
- prepared: by the Mission. on the plot of land belonging to the Ramkrishna 
2 Mission. The grant of fund for ошен ` the said college - and also 


vu. 


7. the’ ‘conclusion’ ‘that the college ‘has ‘been’. established by “the | , Government 


. and not by the Ramkrishna. Mission. ' Many: private colleges’ are set up 


(0 with. Government grantz and it‘canpot ‘be. said that those colleges were 
à , established. Љу the: Government: “This, ‚ contention, ' therefore, in my 


. opinion, is totally . ‘devoid of merit: Fani constrained to hold that the 
- Ramkrishna Mission esta blishéd « ‘that is, | brought: tinto existence the said 
` соЦеве, “Ht, ds: also. evident; from . ‚ће various letters seferred to 
“hereinbefore , that a ‘Special | Constitution : WaS ‘sanctioned for Governing 
Bid of ‘the said College.” This. will Бе clear’ and evident from the letter 


ra ^, dated: 24th. 1 April, , 1962 annexed: as Алпедіке., ‘B’ to: the petition as well 


as from letter, dated. 22nd мау; 1967: Annexure. a to the’. HAN: 
-oppositiga. , ite ae ute MS 


' г, 


un 255. SL have, already statéd ucc thas йы? ей ‘approval 


Р u 
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У 1 a the speçial, Constitution of ‘the Governing Body of the said College the 


~-Ranikrishna Mission Boy’ 8: ‚ Home; : Bahasa: was permitted tc ran the 
- admninistration of ‘the. college. At also, appears, төрх the. sueeéssivc 
-constitution , "ef; the; “Governing. “Bodies, , of the. said college that the 
Eo d of бе; (Bar Keishi, Mission, endfor. -their- „supporters did 
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constitute the majority members of the Governing Body which ied on 
the. administration ; .of.the said, College. . Moreover, in the standard: 


pattern for Constitution, of the Governing. Body of the sponsored Colleges ` 


as laid down i in the Government order issued on 18th April, 1978 annexed : 


as Annexure “М? to the writ application it will appear that the standard 


pattern will not apply to the colleges which enjoy :а special Constitution | 


on the basis of Trust Deeds, or where the colleges are run. by the" Mis- 
sionary Societies on the basis of agreement with the respective Missions, 


Therefore, the. standard pattern for formation of the Governing. Body `of ', 
the said College i is not applicable to the instant case. Considering all the - 


facts and circumstances:there is no room for doubt that the Ramkrishna 


` Mission has not only established theicollege but also it maintains ' иш, : 


includes administration of the said college. 


56. In Azeéz Basha V: Union of India, AIR 1968 SC 663, it Mx 
held that'the words established" and "maintained" must , be read. 


conjunctively-and'so tead it clearly shows that the minority will Mave the 
Tight to administer educational institutions of their choice provided they 


have established them and not othérwise. It has been further ‘observed, 


that the right to maintain any institution for religions. and charitable 
purposes would include the right | to administer them In the case of 


(7) Sree Jain Swetambar Terapanthi Vidyalaya v.. Siate of West Bengal, 


AIR 1983 Cal 101 to which myself was a party. “It has been. observed 
as follows :— . 


Тат constrained to hold’ that this institution has -been Вид. 
blished by the petitioner society solely: with the funds contributed by 
the menibers of that religious minority . community,” viz. Jain 
Swetamber Sect primarily for the purpose of promoting their. cultural 


and religious tenets and imparting the same to the pupil belonging to. 


their community.” 


57. This observation lis been relied-upon by the learned. Advocate 
appearing on behalf of the petitioners and it was contended that. a$ the. | 
said college was set up by the Ramkrishna Mission: with funds’ provided’ 


by the Union Government as well as the State Government 4s grants | 


instead of the Mission constructing the college out of its own fundi, this U 


college cannot be said to be’ established - by the Mission. .To establish 
merely means to bring into being. 1 have álready said heréinbefore that 


this submission i is of no substance.’ This’ observation, however, does‘not, . 


in any way, go against the finding made by: me regarding the кае 
ment of the said college by the Ramkrishna Mission. 


58. The next vital question that possess itself for consideration is 


whether the Ramkrishnaism or the cult or the’ teaching ‘of Thakur Shri . 


Ramkrishna Paramahànsadeva: is a constiturion and as fsuch the said 


H 
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gra ERIS 


M E Vh has A established: "a ihe Mission: can. claii the’ PR 


` menter right guaranteed under the said Article. .. t has-been contended on 
_ béhal of the ‘Petitioners that _Thakut’; Shri - Ramkrishna" did‘ not preach 
“the, Neo Adyaitabad on. the basis of the Vedanta: that is, .the' Upanishad. 
dn his own simply way. This can at-best be’ ‘termed’ as the Philosophy of 
sS Ramkrishna and not, a feligion different : from. Hindu. religion. it has 
-also been’ submitted | in- this connection: by. Mr. Bhunia; learned: Advocate 


T о ‘behalf о of ‘the petitioners that Shri: Ramkrishna "was;a devout Hindu 


£ and he believed i in the Gods. and Goddess of the Hindus. -He did not 


` prosetyeise or renounce his Hindu religion by embracing and/or ' conver- 
ting “himself to éther ` religion: it “has: been further submitted ia this 
connection that merely by préaching the ideals of, “Fiba Shiva’ aad also 
. the tenets that ail religious are ‘but, différent paths to reach ' God or,, in 
„other words, to‘attdin: spiritual: ‘salvation and “none will despise othér’s 
xeligion:-by4giving out that’ his own" ‘religion is, the only fees Which 


ware 


` be said that'he; ‘preached’ “and: professed: ас new “religion. n iss been 


| submitted: that these^teachings'are ‘ail derived “from © ‘Jnana Kanda’ or 


n Bhunia, redo be fourid also in Gita: 


| words thembers of ей Ramkrishna, Mission constitute a minority, based . 


" “Vedanta -whictiare pfopérly térmed'is Upanishads. as distinguished from 


the “Karma Kanda? of Yeda- ‘which comprised ‘of ceremonies and rituals. 


‘Ramkrishnd did “hot preach- any, religion  cifferent^ from. the Hindu 
` religion. ‹ ‘He merely expounded: Neo: "Adyaitabad, and ањо the cult “of 
service’ to man not out of compassion "but looking upon man as ‘Shiva’, 
, that is; treating him ás God. - Al thése; it has „Беба 'sübritted К Mr. 


ait, El 


cu Referring to Page . 157 of the. 5th Part, of Shri Shri Ramkrishna 
стак it. was tried. to .be.contended that. Paramahansa Deba 
professed : :afd propagated ‘Hindu religion which tis main. disciple 
Narendra. or. ‘Swaimi.; Vivekananda im , his.’ Chicago..Speech: termed as 


""Sanatan Hindu, Bharma*. It. has; therefore,.:, been - submitted that | 


‚ Ramkrishna merely propounded the ‘Vedantic Philosophy. im his simple 
~ language, but he does not preach any .new tenet nor any mew. TOREM 
_ different from Hindu eligio.- ale, 2 ` 


"60 Mr.’ Saint Мева "leamed - Advroa: appearing. on. 
betialf ofthe’ ‘respondent Nos. 4 бо. i ‘and 14 his -contended. on the other 
hand, that Lie cuit ‘and the, ‘teachings. of Shri Ramkrishna is a religion 
different from the’ Hindu’ ‘religion. and the f followers of this. cult or in other 


on "religion ii сой ofiside Mitton of the total population of, the State, of West 
> Bengal didas “such ‘the. Remktishos, Mission. is ‘entitled to the ‘benefit of 


- the, furidamental right £ dussanteed by Article, 30 a) ‘of the Constitution of 
.-Andia: ^^ > | к эы | ке us 
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61. one пое to decide ‘this vital question it is. "necessary 
- to consider the provisions of Article 3e(n of the Constitution. This . 
, Article; provides that al : minorities whether based on feligion " Or. 
| language. shall have the. Tight to estáblish and administer educatidnal ' 
institutions of their choice. .Whatis meant by the word "religion" hag 
not been defined in the constitution and this term is hardly ' ' susceptibles ` 
Р of any rigid definition. B. K. Mukherjee; J. who spoke for the Supreme. 
Court im the case of The. Commissioner, Hindu. Religious Endojimentss, 
Madras ¥.` Shri /Lakshmindra Thirthaswamir er. ‘Shira Math, epee 


as follows :— : ' ET 


© “Religion is nia matter "of faith ' with. "individuale ог 
communities and itis not necessary theistic, . There. are well-known | 


religions in. India tike Budhism and ' Jainism which do not belive-i imc : 


‘God or in any Intelligent First“ Cause. А religion, undoubtedly . 
has its ‘basis i in a system or principle or doctrine ‘which are regardéd 
by those who profess that religion as conductive to their. spiritual 

. well- -being, but.it would not be correct to say that religion i is nothing 
i élse but a dostrine or belief. A. religion may not only lay down a.. 


Code of ethical rules for its followers to accept, it might. prescribe ` 
' rituals and observanees, ceremonies and modes of ^ worship which are -` 


` regarded as integral parts of religion, and these’ forms . and ' 
s obsérvances might extend to matters, of food and dress. "The 
guarantee under. our: constitution ' not only protects the freedom of. 
ч teligious opinion but. it protects also: acts done im pursuance:of а · 


feligious and this is made clear by the use-of- арын: Илге of . 


religion’ in Article 25°? ` 
62.. This observation ‘ef the Supreme. “Court has veti referred. 


io. and relied upon in the case of (8) Durgah Committee v- man, E 
АН, AER. 196V SC 1402 Venkatramaigh Iyer, <J. observed am 


.(9). Venkatrataramana Devaru v. State-of М) ysere, AIR 1954,56 225 that 
it, was well-settled that matters of religion " under: ' Article 26(h) include 
' even .práctisés which are regarded as part of its religion and in support” ` 
to this observation the learnedi Judge referred to. the ‘observation: of * 


Mukherjee, J. which has been cited hereinbefore. ` HO has however been, 


-stated therein that this religious. practice must form an. essential part of . 
the religion. :Palekar, J. while ‘considering the contents. and reach of, 


Articles 25 and 26 of the Constitution referred to the ‘decisions referred | RS 


to herein before and observed that the main principles viiderlying- these. . 
` provisions are firstly, that the protection of these ` articles аге not limited < 
to ‘matters of doctrine or belief but they exterid also, to acts done i im, 
purstánce; of- ‘religion and therefore contain a guarantee or rituals and 


observances. i cereniciiies and modes of worstiip. IUE are infegral pafis р 


` 
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. doctrine;of a particular ‘religion and include. practices which are’ regarded 


:7%6уӯ е. community аза part -of its: ‘religion, This" ‘observation has been 
Ка anade ini; the case .of(10).£. К. o шат vi State of Ti Tomi Nadu, AIR 
X 1972 8C. 1586 at. з. gun 342: v de Кы un HE - 


4 а : ni etsy к. m 
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= 63 Thus on a a conspectas: ‘Of the aforesaid decisions it is. now well 


di -зоніса. that’ 3teligion includes: "mot only € the ethical rales and the tenets, and . 
: ES (dogmas but. it also: Sincldés the: rituals; .cerémonies: and observances and . 
Po even. 'prescriptións regarding. food and dresi which do form and integral 


part of' ‘the: religion: a tá the: light * ‘of - this observation it is.to be 
considered? "whether: the ` сше. or ‘the, Yéligion" -of Thakur. „Ramkrishna ; 


s Paramatiansa’ ‘Deva has’ Blopagáted : "and „preached. by him and: subs- 
л by: his great “disciple Swami Vivekananda, can be. termed as a 


Е “Bengal” ds entitled’: ito. claim” “the” fundamental. ‘sigh “ envisaged in 
^ Article 30( of the ‘Cotistitutiod of Indis. It: has been utged on behalf” 


; ‘Hindu and Fesnained: a "Hindu E the last “day,of' his life ashe did not 
г. embrace" asy денег Teligio surtendering ` the ‘Hindu religion. So the; 


(7 préachings^ and: teachings, of- „Такт ` Shae ; „Ramkrishna cannot: be, 


regarded. ag ч Separate’ réfigion or ‘cult: different from ` ‘Hindu . religion. It. 


. has "also! "been: submitted that” ‘Thaker. Shii Ramkrishna preached Neo 


Adyaitabad датка is ilgo the basis of the Hindu religion and as such. 
the Neo ‚ АдуакаЬач ` of. CEhakür' ‘Shri’ Rainkrishna and.. bis further 


' ~pteachings fhat all. beings are the’ Tanifésiations of God and fo do service 


"to the ‘human’ "beings as’ ‘the’ manifestation of God in a spirit of worship . 
as the’ stirest path to tedich divinity” aad « or ‘spiritual salvation is nothing 


í new! and ikii is ‘embodied 4 in The Vedanta, - -It has also „been contended 


on -behalf ~of- the. petitioners; tHat the“ ‘Philosophy, propagated. by Shrin 


Ut Ramkrishna that all ‘religions’: -are ‘equally good and, they are he different ` 


фраз. of. ‘reaching’ the Göd,- that! 1з, to attain divinity and/or salvation i is 
"Wothing. “but a^ "Philosophy" -Which' is! СО ‘be foürd ха Gita also. ‘It has 
therefore been" submitted hát this expositions of the tenets contamed in 


7 Wedanta,, ав ‘well. as: in: Gita. ^ Tt! is not ‘proper . to’ coatead that the 


+ 


-cult өт: réligión^ “Of Shri ' Kaifikrislina " s different fróm' other religions 


5, ‘including, the. Hindu ‘religion Stiri’ ‘Ramkrishnd,- it fas been submitted, 


` merely’ explained and preached: ‘Neo Adyaitabad i in à simple language but 


E “he did. mot propagate any, new-Teligioa other than Hindu. religion.: Various 
. passages. have been cited from the Shri Ramkrishna Kathamrita’ as well 
E pus fom Gita _ Published by. the Ramkrishna Mission and also from Lila 


n 


"Lye 


` 


Р 


; Secondly, hat. "constitites an essentia part of religion ot 
' -geligions.. practice, bas to-be decided: by the-Courts with reference to the 
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| кош to show that the Thaker Shri Ramkrishna wasa = and "he 
аа not propagate’. :any; new . religion. It: has been submitted that the 


teaching’. of Shri Ramkrishna i is nothing but an ‘elaboration of the a LI 


of” Vendanta namely ; XEKO-SADBRIPPÁ BAHUDHA:BADANTE.: 


has therefore ` been submitted that the Thakur: Shri Ramkrishna did sot: 
preach any: religion, apart - from Hindu religion and as süch the” qüstioh - 
of the. Ramkrishna Mission being a religious minority" "within the" 
meaning of. Article/30(1) of the Constitution er India does not arise. 


64, ‘In’ the’ ‘alfidavit-in-oppsition, filed on “behalf of. the: respondent: - 
Nos?,4 (o 11 and 14 sworn by’ the’ Swami: ;Ramananda,. Secretary, 


k Governing Body of Vivékananda. Centenary Collegé, at.’ Rahara.it, has. . 
2 been - submitted ‘therein that Thakur Shri. Shri’ Ramkrishna, Paramahansa. 


wate 


culminatéd* in experience that , all. beings are. :in- essence. divine - and -. 


-idénticàl' with Eterrial: Existencé, Consciousness and Bliss, · and that. «ће; 


ultimate айп: of human life is to realise this Truth and attain: eternal life. s 1 


a underlying thes’ religions. Je „has . “been. ‘stated in. the adadin Y Es 
* opposition’ in: "paragraph' 5 that | ‘Shri Rapikrishna’s- spiritual ; prasie: 


Ы 


^ 


Shri Ramkrishna discovered that the same“ Eternal , Truth underlies. all. / i a 


religions, which i is. the essence of all. ‘scriptures. -That all ,Ieligions are 


v true." ‘According, to Shri Ramkrishpa. religion is. not an ‘end in itself but' 
{га тшеайз "to ‘achieve the ‘said aim of „human life. He „proclaimed . hat ; 
: - all religions arg! only ' different’ paths leading! to the "same. goal. He. n 
`. с, preached that sérvice to inan as the veritable manifestation,- ‘of бой, ina * 

, SP.rit of “worship, ‘is a sure way to` realise ihe Truth. . Accepting. all, Teli- к 
Е gions to bè true, he ‘prohibited ‘condemnation’ of any ‘of them:; These ares: ‘ 
- _ the fundamental tenets of the cult or feligion. of- Shri Ràmkrishna: This. 


religion is unique by itself, 'and comprehends within. itself. each of all. the | 
other religions, and yet it is not identical, with any ‚опе of : them. : It has , - 
"i been further stated in paragraph:7 of" the ' said . affidavit that ..the most . 


important! features'of. this new cult or, religion’ practised and preached һу 


` Shri“ Ramkrishna, “which clearly distinguished” it, from all -the other. cults: 
‘OF religions, including traditional Hinduism,, are AS. follows: Re age ee, 


M (i) The^ religion’ of: Shri. "Ramkrishna: ‘looks upon 7 ;Shri, 


Ramkrishna ` ‚аз. an illustration апа. embodiment of _the Réligion i 


Eternal which Constitutes the core of all religious. ideals: ahd’ .pérmits. : 


c his ‘worship ‘through his i image. (like portraits, photos, 'statues, ае 3 


o 


tu 


3. 


relies: ót öthéiwise with or Without, any rituakor ceremony: : : '< i "t 


ME (d). dt not only tolerates call religions; but са]$о:. accepts them ‘all 


to be ‘true, and. ‘it, considers all. religions stó., be'.only ‘different — paths 


‘Jeading;to. the same. goal, ewhereas.-; :other sTeligions, claim absolute?” ! 
authority i in. а matters to the exclusion’ of. all others. p ad. es 
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D f iy: It- believes dist tiga driving truth án at religions is the 
„вате Eternal - Truth: which’ is- the essence of ‘the scriptures of all 


^ 
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"$5. ‘Te нав" biei farther: ‘averred ї in: paragraph 9; "that "thé followers 
` - of T religion’ or cult “of ‘Shti Rathkrishia believes ‘in and practise the 
, universal religion ‘of: ‘all ` "times, ‘as’ practised, and preached by him. 
| They" believe. in the Universal’ brotherhood of. dll, irrespective of caste, 
> célour, ” créed, ` “community, ` langage: ‚Ог ‘nationality. . Amongst the. 
"followers of Shri. Rámkrishna's religion, | there aré Persons 'coming from 
- Hindu fold’ as well as f from die followers of Islam, Christianity ‘and other 
"religions. There, is;. Í however, а: furidaniental ‘difference between the 
ie ‘religions “outlook. "ofa follower” of thesé traditional faith " and that of a 
>, follower of Shri Ramkrisling.. UE has, ‘therefore, been stated «that the 
ee г cult í or the Téligión of ‘Shri. Ramkrishna i ig ‹ different from that of. all other 
‚ Teligions inchiding. Hindu religion; ‘and: its. - followers. being “numerically 
in: "е minority . in фіз 7 “State ` is entitled. to” the ‘protection of Article 
p 3000) of the. Constitution of In lia in ‘regard to the educational’ institutions 
that i is. Schools; ‘and.colleges s established by- ‘the: Mission - гапа, administered 





by Du NL TEE EE Tapan К or oo 
24 66.- In Chamber’ s 2Oth.: Céntury Dictionary, Revised Edition the 
dueaning of: the word ‘Philosophy’. has been stated as, pursuit of. wisdom 
` aand, Knowledge, the: ‘knowledge ОЁ, causes and. laws of all things; reasoning. 
+ ; According. to Webster? s New Collegiate Dictionary the; word: ‘Philosophy’ 
` -means , purguit, of. wisdom; , a search for.truth through. logical reasoning 
.Iüther; than. -factual  Observation,-an < analysis, ofthe, grounds: of and 
_ concepts, expressing ү fundamental - - beliefs, ‚ ethics. , n. pocket Oxford 
с Dictionary. the meaning. of the, said word is given. as the “study. of ultimate 
, realities and general principles, a study of ultimate realities. and.general 
principles; a` ` study of the” rules’ “for the: “conduct of life. There is no: 
doubt: “thas”: “religion ` comprises “also. “philosophy which means the 
* ethical rulés as ‘well ag the” rituals, "observances" and ceremonies: as has 
beer observed": Љу the, ‘Supreme’ 3Court i in “several decisions: ‘cited here- 
Бебе“: ^ The: cult i or теп ош of. Shri “Ramkrishna: is that all beings 
H “are the manifestations of- "Сой and’ all’ religión: are: but: ‘different paths , 
Of reaching God: ANo" religion: ‘should be ` “condemned: and {Ва to attain 
Spiritual" ‘salvation: or “to ‘reach “divinity; thet ‘paths ‘prescribed ' by! the 
7 tenets! and ` dogrhas: 'and^religious " practices of the different religious 
"are ‘equally’ ‘good: "The" divinity Jof ^ Siva Shiva? hàsto:be practised, 
that’ і, ‘service to “the human. being is to be^ ‘made ‘tréating‘him as the. 
- manifestation! of "God and" serving him - ‘ina: spirit of" worship. "There 
čis’ no “necessity! Of one ' surrendéfing * his ' own ‘religion: be’ he Hindu or. ` 


~ Christian. - ór ^Muslim or jesin "Ordér to Be" в“ follower ei Ше culf- oz 
zu, Dfi- 0. Чй ТОТ зла ПЗ iV iv ud 1o. ПЕДА t6. B0 (MESS od 
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. 390, x Mahadeb, Kumar Ваш}: у. » State. of West Bengal 1993 2 сы - 
LB Aaa PE i "it. 
Р religion of: :sü Ramkrishna., “Any person who ‘believes in. the religious 25 
` prosétylisation ‘of. his own religion.. Hindu religion does never damit. . 
2 vany person- ` professing other “faith and’ religion . such | as Muslim, 
i Christian or Buddhism etc. in ‘it unless, such person gives ур. his religion - 
to embrace ‘Hinduism, Thus, in fact, “Thakur 'Ramkrishnà. preached a 
* World: “religion which is” different: from: all. other religions including. 
© Hindu, ‘religion. "This religion’ of Shri. Ramktishna’ discards. totally caste 
E ` System (Bàrna): which the” eminent philophers. ‘like ‘Dr. Radhakrishna . 
f ч ыч ‘as one, of the éssential ‘characteristics of ^ Hindu. religion. AS n 
“person "to béa Hindu must- belorig: to: one of; the: ‘four: castes. (Bárnas) 
І “of the. "Hindi; religion: This ` preaching c of Thakur’ Ranikrishna cannot 
> be termed as a mete ` philosophy айа. nat a ‘religion as religion contains = 
‘both ethical" rüles, dogmas, tenets,- that i is, philosophy : and also. tituals, s 
ceremonies ^ ‘and " observances. “THe, followers. of, “the” 'culf of” Shri x 
£a 2 Rainkrióháa declare this ‘religion ‘to bea separate, ‘religion and such. 
* déclaration’ has” already béen made by ‘its founder, Swami Vivekananda, ' 
the foremost of, the followers) of, disciples of. chellas of Thakur; Shri ` td 
- Ramkrishna.” „It-is`apt to -quofe here’ ‘the үч Dep E remark mede ' 
` by 8 nótable* historian Arnold: :Tayanbee.: pee EO ea 
EM, "Shri Ranikrish ias message "was üniqüe in Ming cereal’ in. 
Dv US ' action... ‘Religion’ is not-jüst à matter’ Tor study ;: 10-18 something’ that | 
--1 ^ has fo be expérienced: and-to be believed; “and this is the fiéld in which . 

À Sri Ramkrishna ‘manifested his uniqueness:: з .His religious: activity: ‘and ' 
E. experience, were, in fact, comprehensive to'a- degree that: had Place 
~- never "before been attained’ by’ any сштш `вейїй їп India OF: mee: 

D 'elséwhere".:', S Eus J baie Р 5 


4 


an EXC tye aa 2 (Foreward to. Sri Ramkrishna ^ ind His Unique: о 
< "us wl Message by. Swami Ghanananarida) 


-u 


Vot 2 5 “Thakur Sri Ramkrishna - preached- and professed a new religion; 
ї.е.; - Neo. Adyaitabad, or: Neo’ ‘Vedantism, with its firm, faith in.the divinity ~ 

. of man and it seeks consciously as, part of its faith to unfold the суше 
of mankind." Thé Belur. Math and the Ramkrishna. Mission. are- ‘the two, 

-u Wings of the Ramkiisbna Movement. One was designed to be the: "Home ` i 
of Initiation and Mediation and the other as. the centre of action. . Belur 
Math маз поб: founded to become the mere centre for mediative emancipar. й 
ton: of. a monastic order. It turned: ‚out. to be a manufactory ` :of a. band. 
of. dedicated ‘and disciplined workers: for. -саггуіпё the ‘Mission of ^ е 
.Raimkrishna into action. The Ramkrishna ‘Mission, the. centre, of action; . 

А on the other hand, із proved to: be the melting. pot of 1 pu£ificatiqn through. : 
service and worship for both the servant’end, the served „alike. This - will 
_ be apparent from the leiter-of Swami ‘Vivekananda relevant excerpts of > 
: which arë quoted | below : EA S runi E nM" 
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a a к 
LT «лае is- wanted ist: power Е ошен. .do- you ünderstend 
А 700695 rne .We want some- -disciples.. fiery: younginen sevens do you see ?... 
КЕ" -sintelligent/and ‘brave who, dare.to < во: to -the "jaws, of- death and are . 
E “ready to swim- -the ocean’ across. - Do. you: follow me? We want 
: 8 hundreds, like. that,. .both: men. and 3 Women... » Try your. utmost for that 
M “end, alone. "Make: converti right: and left ий, рш. them into our 
^ . purity: ailing machirie". . 


д”. 


ү: эКЕн ү, Lu cupere (page 301-Lettéis Maj, 1976 Edn.) - 


wee 68.. “Swami Vivekananda’ ‘while speaking: Ou. "My life “and, Mission" 
` before. the Shakespeare club of pasadona, California and ‘teferring to his 
own ‘Order of ménks' "declared : ==: ruled : 


roe E “hd: &ógether we conceived that this ideal, had to be ей, -and 
T. B not only. spread, but made practical: That i is, ‘to зау, We. - must, show . | 
' the’ ‘spirituality. Of the Hindus, 4 the meicifülnéss : of, the’ Buddhists, the 
'-activity of the. Christians ‘the. ‘brotherhood; of mohammaddans, by our | 
‘practical lives: . We: shall start. a viciis religion now and here.’ 

` NS > (My life and Mission, Adyaita 
: " he Rn, 1978-раре 11 Complete works 
E „бш Edition- Volume УШ; page 73. - 


` 69. “Iti is: thereforé dpparént ‘from - the above Speech. that Swami i 
- Vivekananda ^Who: had foutided ` the "Ràmkrishna . ‘Mission. on Ist May, 
1897 and the Ramkrishna Маі ‘at’ Belur, ot 9th December, 1898 and ~ 
from his. “two historic ‘speeches, namely,’ my, life апа Mission and the’ way 








эг 


Мо realisation ofa universal religion’ which weré: delivered i in ‘United States D 


' on 2h. “and | 28th: : January, 1900- réspectively always . empha&iséd the 
г religious character of Ramkrichnaisin,. „The, two speeches may be taken to 
‘indicate i in. Yestrospect the real objects. of the. Math, Mission and {ће order. · 
It may be further noted that ‘Swami ‘Vivekananda was always emphasising · 
+. the religious: character of. his: movetnept.b ‘based upon what he: claimed to 


‘bea, universal. religion founded upon, the: life and- teachings . of his great. - 


' master; Sri Ramkrishna,. Swami Vivekananda further declared : = 


p ~s ‘Bah soul is ‘potentially. divine, ‘the goal i is to nianifest this. divi- 
, nity. within; by controlling nature external and internal. Do this either " 
E by: work ог: "by worship by, onë; ог, more, гот all of them: and be free.’ 


c \ qu. "This is. the whole: ‘of. eligion, , üüetrine ог ‘dogmas, or rituals 
or books ' or temples” or ‘fornia, аге. ,but Secondary - . details., PARU 
` further: declared ; Page Y ed up ru p E CROP m б, 


Dur "p have’ a, „message a and, will; give, ic ‘after: my own. fashion: I will 
neither Hindu-ise. my, dnessage, 1 nor ' Christian-i -ise àt, nor. make it any-ise 
vin the. ‘world, <i T. only’ Arise i it and. tari is as йек ЕЕ Mukti is" 
“all my eligion." te : : : Ё 

б ae T 
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392- макга Kumar Banerjee v. State of West Bengal y 11983, (2) CL 


ests : ; JE c 
К 3 к°з Ur er SUNT a t А “л m De ЖЕК, i 
MEL 4 shall i inspire men ые until the’ world’ siall- know „hat? Sy 
it is one with God". EN NEA P e 
"CL EN LIS UT dy life and. Mistion Ада А 1978: 
pu Mem rs ean SWR M et _ (pages 3 and 32) 


T: ЛЕ. “Swamiji, salso said: that. “the followers of Ramkrishna dde 4 
атой the. danger of multiplying . ,eneeds by.: being а non-sectarian sect S STE 
." having all the "üdvaritàges of a ‘sect and; the advantages of -Universal x 2 
-Religion Thus it is is manifest from all these. speeches delivered by Swamiji- oy 
‘and also Neo Adyaitabad professed and preached’ by: his, Guru Thakur = 
' Sri Ràmkrishiia- that the cult’ or Sri. Ramkrishna is a distinct religion... 4. 

- differént froin: thé: 'othér religion, ' "It is ‘clear that the Math and Mission." EN 
founded : by Swüiniji to’ profe’s or! practice and propágàté Not - the. Hindu 


religion But: t Uie" Universal Religion ‹ of the teligion of Thakur, op m $ . 
У eh itg тъ ела. А v ССИЙ А 
бои iT ‚ Swami. Jyotishwarananda further stated ^ ЭС 


<The Ramkrishna Mission is 'pré-eminently à no body. its E 

ie service: forming. а part ‘of Sadhana or spiritual practice. It stands on, 

i the Universal ideals of religion. , Its- -~ numerous preaching centres, in 

: India. and, Americă, and. trying.to: spread: through. the life and «thought; 

'u of their members) а true knowledge of, religion im, ts; all EDAD E 
aspects. and algo, 49; promote: followship. „amongst . the. followers. of: ; Le. 
| different religions. of the world; which. are in. fact -as Sri.: “Ramkrishna, ү, Е 

А realised, so many. forins of the Eternal and , Universal Religion". Z 


К e Maurer sies б TEES ' ('Ramkrishna Math and Mission: : 
е Co Pe 04 E tae “Convention” "1926. : Nr ate 
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r: T т iv ur pages 132-and n. s : 
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«78. : Thus the Ramkrishna: “Movement contiitued’ to be, treated: ав: 


ЖУА - 
, 


r 


vs . religious: ореви tõ spiritualise’ the: word xS Aca 
: ; ГОН E ә ў DUE = 


ЭЕ JA. E is pertinent to-refer to:the Debutter. Deed and. Declaration’ 

. -of Trust: ‘which was executed between Swami Vivekananda, of, Belur and. ` 
Swami Brahmananda, and, the other disciples: ог ^ chellas zof Thakur : 
Shri: Ramkrishna. It Has been stated i in the said Deed Of Trust. that out of ' 
` the rénts and: profits -ahd income of the: investments "heréinafter mentioned .: - 
. to máké'provision for the carrying on ‘and performance ofthe" daily ` and | | 
1 periodicaliy sheba and worship of the said Thakur Paramahansa Rame VAS 
krishna, for, the maintenance-and preservation- in a- good and efficient state ©,- 
of repair and ‘condition of the. said Thakurbari,: Math and ‘other buildings: 
aforesaid ‘and- “of: the: grounds sappertaining thereto and also’ for the- feeding”! ^. 

"and clothing: and maintenance and support of the disciples or “Chellas ` -fot' 
“the time being of the said Thakur Paramhansz who shall from time to -~ 
time be living i in the said Thakurbari or Math jua ia and for the 
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‘propagation, ativancement and: ваа oF the’ cult of the said Thakut. 


Y 


1 


Parámhansd: Ramikrishna: The above Trest ‘Deed’ was ‘executed on the 
36th- January; 1961. ^ Ià the-Rules ähd ` Regulations of the Ramkrishnz 
Math: ‘registered’ ‘with tlie / Rebiatrar of Assurances the object of, Math ` ag 
recited ii as follows тт. ae pe s ч wea 


б + ity И о SN t 
"uc an j 


я“ is “g The Rapkrishna; Math, other wite’ called the Bear: Math, isan 


Азд Te 


8983 (3 e "AMatadób Кытай ваја v. зше °/ West Bengal: к 


institution of Sannyaasins, established to. help individuals to work out. - 


their own liberation and. also to train, them” to.serve the world in every 
^ Bossible- way, along the dines laid down. by. Bhagavan Sti Ramkrishna. 


' 2.: The activities” of” the Ramkrishna "Mah, *Belur: otherwise 
called the Beluc-Math: and, othitr ‘Maths "associated with it and forming 
branch Matlis or Askramas’ ‘and the various ‘centres’ of work shall be 
confitied to tlie promotion: of the objects: aud principles : of the cult of. 
religion of Sri- Ramkrishna’ Paramahansa; and” to the. , Propegation, 
"aavaücéniegt - and furtherance of- the same "through publication of © 
~ Books,’ magazines "étel- aad: ‘establishment’ fof. ^éthples, prayer halis, 
. educational, cultural аба charitable institutions of various types, “äs 

also other- forms?of preaching’ aad Seya, which an shall bé'conducted 
along ‘the lines Of üniversal principles taught dy Si si Ramákrishna: and 
exemplified’ by liis life.” „= 


CTS. In the E of Association o the Romkrishna 
Missio" régistéred" оң the 4th May, 1909 some “of the objects: of the 
‘Association metitioned therein аге ag 8 foHows i 

E 4а) Wo impart , and promote. the. study of the. Vedanta and ‘its. 

principles , .as propounded. by S. /Ramkcishna ‘and practically. 

illustrated by M owa life and of. Comparative, Theology in. its widest. 


form. .| TY A E 
(b) To uet and prémote de study. 9? the arts, sciences and 
industries. T EE А 


(d) To сайту` оп cbicationia work acing masses." МИ Е Ше 
Ye): To estáblish, maintain, catry on and, assist Schools, байды 
: Universities, "  Qrpharisges, ` ` Work Shops- ‘Laboratories, ‚ Hospitals, . 
Dispensaries, - houses ‘for the works ‘and other . educational and/ot , 
charitable werks and institutions of a a like nature. SN 


276; ^ So it is evident’ fióm the Tecitals of the objects of the ‘Math and 


un 


„Mission that the main purposes is €o preach and" ptofess- and" propagate | 


and practise tae: oult’ of religion ‘of “Thakur Sri ‘Ramktishna’ nd ' tlie" 


Ramakrishna. Order ï 48 therefore a: Teligiotis Jorder" fiavjiig & a religión of its ^ 


„ own, namely the celigion of Thakur Sri Ramkrishna Paramahansa. This 
due ot Su cL -is in Toter ош, ac "Universal Religion, 
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eae ТРИЕ and' Sneton: $5»; Thakur, .Sri ГРАТА and. 
his cheHas and it is different from the Hindu religion. This religion is’ 
founded neither upon: the. whole , of the Vedas пог even thé whole- of, 
Vedanta With all their : ancient. “and sacred” joterpretation : “but only upon | 
“the Vedanta and its principles ' ‘as propounded by’ Sri ‘Ramkrishna apd | 
practically illustrated by his own life, ‘This Ramkrishna's Vedanta- has. 
acquired the distinctive name of ‘Practical Vedanta’ the foremost aspect , 
of its practical side, is in its unique concept of ‘Jiba Shiva’. Ram- ` 
- krishnaism is foundèd upon ` Adyaitabad: though 'of' its own kind for 
which.it is:called. Neo Adyaitabad. ‘Though the Neo Adyaitabad or 
 Ramkrishnaism - is based" on Vedanta and’ Hindu "religion is also the 


. religion based on Vedas büt besides Vedas 'the- Hindu religion” is : -also · 


based оп Epics and/or Purans. -The mere fact that Thakur Sri ' 
Ramkrishna's: Neo Adyaitabad is, based on “Vedanta does not go {> 
| establish that Ramkrishnaism or the cult of Sri ` Ramakrishna is; a part 
of Hindu ‘religion and identical "with it.and different. ftom it. . The Vedas. 
‚ате the testimonials of the ancient seers-for which , they are called Sruti. 

The Vedas are regarded. as divine revealstions and accordingly their * 


E 


authority i is beyond all questions and above all disputes. The caste system ` 


is a distinctive feature of Hindu religion which is ‘not to be. found in Ше! 


religion preached and propagated by Thekur Sri Ramakrishna. it has к 


been observed. by. Rijamannan; C.J. in. the case of (11) Michael V. 


E  Venkataeswaran, AIR 1952 Madras 474. at page 477, ‘paragraphs 13. “and 9 


-14 as follows pu í 


х 


Ce cannot be denied “that whatever may be thie philosophy; ^ a 


' doctirne of whit we called Hinduism so far as social and usages went, 
. caste system became an integral part of Hindu religion. As I ‘said | 
before caste system has become àn integral feature of Hindu Society . 
and is "bound up with 'the practice of Hindu religion. "The wéll- 
-accepted scriptures of the Hindus contain reference to caste as having 
‘even a divine pni; 


= ~ = ү t o- 
poy ` ' 
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| "Fam not unaware of һе | new. interpretation sought to be put on . 
"these reference and to attempt, made by several modern, scholars to. i 


explain the, caste system a8 being founded on. natural division of 
persons according to their ‘Gunas (qualifies) appitudes,’ and conducts. 
But it” cannot be gain ‘said that in а ctusl praece. the caste system 
is ‘based strictly on births.”  ",- 


п. It has been бе observed, that caste. system has become. ar | 


integral . feature of Hindu 'Sóciety, and is bound up, with the practice. of .- 
Hindu, ‘religion. The, weli-accepted scriptures of the Hindu: a 
reference. to. east a5, having, even divine. origin. Bhareave, je- 
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Soy S3 ‘Raya Gopal y. С: М. Armugam, / AÍR. 1969 5С Tol held: that caste 
Zsystém: . prevails” only; amongst" Hindus sand: possibly” ia gom: religions 
ceni. alied. to, Hindi teligion like, Sikhism. E ^ 9 Bre, Bet 

д „78:7 “Mr: 8..5: Sors; Maley ia hi indian Caste & „Custom (Rupa 


os cá; 1976) at page {Sobie 


vepe 
s -* Vrat 


t Caste i is ‘hot ‘merely. а sociál заво бага part. of. Hinduism, 

“which, ‘on “that, ‚асбоййив. zhag, ;becn de: tibed as, a...socio;religious 
Ў "System; tor. it. 1s. partly: a Social organisation based òn caste and 
к `+ “partiy a religious '*béliels ‘of, congeries c of beliefs. ` Caste i is, in fact, the 





X - .Hindsidm.. Sor Aftegral.. „paitis it f. Hinduism, that a Hindu without 
cites. a caste i8: ‚агабы a contradiction. in. ETMS. A man: : may -entertain 
. Hindustić. ‘beliefs; but ` ` unless he: Belongs’ to “a саве „he cannot 


P Бе; a member. ‘of Hindu, Society : ав observed by Birt, The caste is the : 
express "badge: of; Hinduism: - ДА, man Who is a member of a taste is: 


| B ja ad he whai is, not. -а “Hindu? т. pr ipee ete уя : : 
о age Dr:  Rádtikriomán ra "tis hock: The Hinde View or Lite at 


Кэз 


page, 55. remarked : LAG AE | eos 


ENDE 


E etm : —€——Á % more: a way oF ife: than à form of thought while 
E Gt: : gives ` мое ci A i he world at thought it enjoins a strict 
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, Ridskristinan. ins; ‘his book ‘entitled “Hadi: View of. Life," ay! page 75 
‘remarked; i rer A eni Po: 
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| B DP. “Caste was: the” düswer. n Нізкі "to, the forces pressing on it 
- . from ;: the “outside: : "dt war án! instrument by with the Hinduism 
| 2c “civilized the- “different tribes: it “took i in’ clan Бо ‘from all these it is 
cate ^ewident and’ tear. Xhat- ‘Ramkrishaism ` -or< the religion’. ‘preached and 
AM M ou by Thakur: Shri’ Rainkristina > - Specifically - preached by 
-, Ris. _ gréat- chetia Swami. “Vivekananda: | ів в: religion, different from 


^ Shrit Ramakrishna: is ‘Neo: TAdyaitabad which i in a mere Philosophy 

erm ай Tota, religion cand that Табит ` Sü Ramkrishna | never -surren- 
<- `1 dered “his” ‘Hinde * "religion" and abraded ' ‘other ' "religion, Аз. such 

ZR AN Ramkrishna is only à philosophy: and hot a religion, this- -argument 
CY ae TO Have: “Baid? ' already i^ “not sustainable i in’ view of the. fact that 
Mel Thakar | Shri Ramkrishna: ‘preached; profeased ‘and-.. practised a 
n veligion ttiat" is; Neo ‚ АдуайаЬай ` ‘and фіз“ followers the foremost 
- amongst’ -whom ` was ' Swami. ;Vivekanaida. ‘also ‘preached and 
PS еи this. шл md is 5 termed as гатова Religion or World 








steel ‘frame, binding, "together: ‘the’: “many - beliefs ‘massed “together in. 


D 


n is: ‘this, E шш. ‘part of the ; Hindu Religion. Dr. 


i А2 Фе Hindu religions” The: ‘submission that he.  preachings of ‘Thakur , 


N -. " a , - : Ka of 2 
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i Meade аб Banerjee v. State А, Меп Bengal us a eu 


Réligion embracing as members... „of „the Ramkrishna., Missign ; ana 
also for his . . monastic order that ig as members of the. Belur Math · 
1° Sannyaasins- ‘those. who 'conform* and. “follow : the tenets of.. this. - 
: “t8ligion and (gives эр their former life: and initiated into monastic © ч 
<. .° order’ without "any proselytisation.. OF - "course, “to герен this. | 

. \:, submission, Mr. Bhunia, the learned: “Advocate “appearing on "behalf . 

à cof the petitioners. cited the “decision in. (13), "Yagnapurushdai - Y. 
~ "Müldàs; ‘ATR. 1966 SC 1119. In .paragrüph: 28 at. page 1125 of the: sud ^c 
decision it. has been, observed _that the Eneyclopaddia | of Religión с 

| гапа ‘Ethics, Vol. “WT has described ‘Hinduism’, as the. title applied ` т 
: s “ite that. form ‘of religion wbich prevails, amongst the: Avast mene. + 


ee ey E 


Фе the’ present population 'of the dug. Empire (баве. 686). . Аз, у 
575 Рг; Radhakrishnan” has, observed : be D LN uita "E Fn 
iyu dieses Е аб, EI ЫР Dm буз F pete d : ^ PEE 
Cd ORT The Hindu Civilisation is so cálled; ‘ince its original” founders | : 


|a oT.: жайкы. followers ‘occupied (thé territory drained by the Sindhu. 

ү е -Indus): river: system correspofiding' Xo North West" ‘Frontier A 
| : Province : and -the ‘Punjab.’ This is recorded’ inthe” Rig Veda, - the .. 
a оез of. the: ‘Vedas, ` the Hindu: scriptüres which gàve their~ name 
С > to this, period: of India History. : Fhe ' people ‹ on: thé- -Indiin:' side . of. T 
, the Sindhu, s were.called Hinda by the Persian; and , ihe later. Western ` 
^ Inváders", This -is the genesis of the word Hiüdu". *. 


Ж 
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2 ©81.: : Beneath’ the diversity, of philosophic’. thought | and: concepts. . 
T ^ii ideas -expressed by. Hindu -Philosophers ; who, started . different ' 
+ “philosophic” schools there are certain, -concepts which: ‘can be treated’ ” 
as basic. . The first is the : acceptance of, Veda as the "highest authority Кл 
ii religious: апа philosophic: matters? , This, concept- "nécéssarily. implies 
: that: all the. ‘system claim to ‘have drawn’ théir prínciples from a common. 
: feservoir of thought. enshrined in the Veda. Ali the system ‘of “Hinds - 
d Philosophy . belive in. rebirth- and ;pré-existence. Another > Limportéat © d 
Tr feature of. “Hindu! system, ОЁ. its: religious , phijcsophy: is. the Jecógnition- 
| гард. „acceptance of a jarge number, ` of :Gods to be ‘worshipped | by the 
Е ‘different sections of ‘the. Hindus., ; There: are: ‘certain: sections of the- Hindu ^ 
Y SUAE which, do not belieye i in ов . Bo КИ КЕТЕ 


КЕ 


Ў fa this: ‘базе. .the, contention was, Авас, "Siam Narayan. Sect: 
i dg à "lion. distinct. and. "different - „сов: : "the. Hindu. religion, and, 
| ` conséqiiently the. ‘temples’: “belonging. to. the £ “sect do” Not, fall. Within the - E 
Mo атаб оГ section 3 of Bombay, Hindu. Places’ of. Public. MW 'ofship (Entry 
ZU ‘Authorisation, ‘Act. (XXXI; of 1956) it Was ‘held that the sect, to. which the- 
“appellant “belonged | was not a distinct- religion, : and, . consquently ‘temples -. 
belonging to. thie said sect do fall within the; ainbit, of: ‘the section. 3 ‘of the -` 
Act. Ba this, qase, ‘however, sa, Suspen ‘of: ‘Article Zea and , (c 
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, Bench of © “Supreme Court `` gomprised ‘of “five” ! Judges including <, 
Gajehdragadkar, i. J who’ spoke: for ‘the judgment in  ATR1966 SC 1119," 
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See x Es 5 ' 
зави à. dine. a He was, IT case’ Within SArticle 25 /Clàuse: (2)(Ы). ^ 
57 which” provides for making. òf- апу law: "by thé. “State throwing оред ` 


ха. Hindu" religion ` institution a . public “Character - to all classes and 


„a sections” ‘Of: ‘Hindus. Inm Explanation: II to the- said’ sub-clause : (b) of 
оа of- “the” Córistitution, it- has °- beci? specifically provided that 


^ reference to: “Hindus ‘shall’: tbe , considered à ‘as ‘including <a-,reférence to — 
persons’ professing the § Shikhz ‘Jains or ‘Buddhist Religion, ‘that is the term- ` 


" ‘Hindr Religion" was given. am extended ` meaning- -by the framers of the 


Conititution for a limited ` "purpose * mentionéd in‘the’ aforesaid Article’ 


xU of. the  Coiistitutiofi and not for all. .pürposes. · ` - 

z EM novi Сея E vex ^ * 

mo 2833" di das beén: observed: Љу, ;Mudholkar,. jJ. in 04) Punjabrao 
v. Dp. "PU Meshram,: ‘AIR ; 71965. SC: 1179 cat . . page 1184.: paragraphs 


13 and: 14 that the; meaning. of“ the word. «profess. as uséd'in Clause 


*(3).of. 'the- Constitution х Scheduled- Castes) Order, ..1950 mans. to. 


, enter ` publicly into- a religions State: and. for: this purpose a mere 


-decláration: by a person ‘that he has ceased” to belong, to., a , particular 


с. religion, and. embraced ' ánother . teligion - -would’ snot be. sufficient. "The 


. meaning “of ‘the’ “word. -proféss." "iecording.' to. , Webster's. New World' 


2 


‚ Dictionary, to. aboye publicly’: о: ‘make an open: ‘declaration of 3 to declare 
one’ з belief in etc.” It has been’ therefore held that if a publi; declaration 
is made by ; a person that he has’ ‘ceased ‘to’ ‘belotig to liis old ‘religion and 


`> has dcóepted. ‘Another ‘religion , he will be" “taken as: “professing. the other 
e religión: "In ‘the.’ face of. such an open. ‘declaration, it ‘would be futile to . 
` enquire, further as "to hether the: conversion” ‘to! another religion’ was- 
‘efficacious,: It has been’ further, held that the: ‘defination ‘of the Word’ Hindu ' 
` has, been expanded, for ‘the ‘special purposes’ of sub-clause: (Ы). of Clause 
| 2 or Acticle:25 and for, no other.- Thé ‘contention "that! the word“ "Hindu | 
ав mentioned: ‘in, paragraph `3. “of” the Constitution (Scheduled Castes) 5 
zo ‘Order, “should have a wide" meáning “similar to that i in ‘Explanation Il of — 
` sub-clause; (Ы). of Clatise 2 of Article 25 of the Constitution Was "negatived- 


by the ‘Supreme "Court "arid: the, said word was üsed in the said Order in 


the. harrower.. ‘sense of ` the ‘orthodox Hindu’ religion which ` recognised - 


castes’ and córitaius injunctions t based on caste distinctions. `~ This Division 


. 780 thé pronouncement : “of the: Saprenie "Court . being made ina different " 
~ context i. є: in consideriüg the ambit and- sweep. of Article ` '25(2)(b) read 


wit: ExplantiondI- of the :Cónstitutios - "cannot “taken to” be the yardstick 
-in “deciding: -the“question: 5 whether- the > cult- or. religion preached, 


is D professed; апі: "propagated - Dpbyl Thakur. Shri. "Rambrishna and after. 
г. his, demise- by: his.:disciples amongst ! ‘them.Swami Vivekananda within the: 
77 meaning of Article 30 of the Constitution of India. 
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| 84. Ag propose to е in this. connection to fhe pase (15): D: A. V. 
College, Sallander v. State of Punjab, "reported in AIR, 1971 SC 1737." 
In that case. question arose for consideration was ‘whether the. members, 
of the Arya Samaj which comprised of the D. A: V College: of Jullunder 
: belonged. foa religious minority within the purview of Article 30, of ‘the. 
' Constitution: of India. It has beca held (hat : -article- confers,a special: -. 
Fight to minorities. to establish educational institutions of their: choice.. 
This choice is ‘not: limited to institution seeking ! to conserve Manguage,' 
. Script or culture and. the choice ‘is not taken away if the, minority. coms . 
` munity having established an. educational, institution, of his- choice also `` 
admits members.of other communities. ' That i isa circumstance, irrelevant | , 
for. the application . of Article 30(1) since.no: such limitation i is expressed . 
and - none: can‘ be implied. .It was'further held that the Aryà Samaj . by E 
rejecting the - manifold absurdities found'in Smriti and in tradition and in, ~ 
' seeking à basis їп. ће early. literature: fora purer and more fationál faith - 

can ibe considered to Бе religious minority at any tats, as part: of Hinda ee 

бето Punjab." pee Loe j set 


The Brahmo Samaj was ‘held to, be a лапад. minority within e : 
the Puis of Article 30 of the. Constitiition ‘and as such the Bankipur 
i Brahmo. Samaj which established this school and constituted its Managing 
‘Committee i is entitled to the protection of Article 30 of the ‘Constitution. 
‘Te was further held that this: article did nót require that the majority of. ? 
| minority. This Article did not impose any limitation ' ‘that the subjects s 
taught i in. ‘the school must be connected with the religious | of the ; gminotity, | 
On the contrary, the article expressly states that religious, minority ‘has ` | 
‘a right to establish. and administer educational institutions, of its choice: = 
The crucial. phrase i in "the article i is, ‘of their choice aad the ambit. of the” 
freedom of choice“ conferred by the article is, therefore, às, wide; as the . 


" choice the particular community: may. make it. Iti is open | to the’ religious 


minority, to establish, educational institutions: purely ' for, the purpose of ^ 
conserbiiig its. réligion, , Ianguage ; or. culture. It is also open to the | 
religious, minority.” to establish educational | institutions ' purely for thé ` 
ри ‘of giving a, ‘thorqugh good, secular education to their children, | 
Article applied to. both "these classes, of institutions." The. décision | 
has been-matle by’ Ramaswami, ‚С, J. in (i6): Dependrana ti v. ‘State of 
Bikar, AIR 1952 Pat 101 (Е. B.) ‘similar observation: ns been ‘made in ^ s 
an Dependranath, v. State of. Bihar, AIR 1963 Pat 54. І | І 


‘ :86. Ini S: PY Mittal v. Union of India, AIR 1983 SC L Chiappe.. ; 
Ys Reddy: who delivéred. the minority judgment: observed: at. page 11; para 32.. 

г 6265 Aurobindo, of course, disclaimed, that. he was. ‘founding a new: . 
шош ‘or new school bó m thought. The question. Is. not.- whether -. 
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Sri Сани бын аан ог; "denied. dob fous окай 8 new 
: religion or new school of religious thought but whether his disciples and 
the comimunity thought so. There is no doubt that they did not only 


his discrples and ORDNET bat sages leaders. жы the world over and 


‚ of all faiths. | 


s 87. "The ground of. attack -in the said ris Was Mk Aurpbilic 
[Emergency Provisions) Act, 1980 iafringed. Articles 25, 26, 29 and 30 of 
, Ahe- Constitution. Jt was- observed КА -Misra, J.. who spoke for ihe 
. Supreme Court as follows :— . 

^. “On the basis. of materials placed before 'uws, Wir. tbe 
, Memorandum - of Association ., of.;. the, Society, the several 


E applications made by the Society. claiming exemption under sections 35 


and 80 of the Income. Tax. Act, the repeated, ,utterings of Sri 

i Aùrobindo and the Mother, that the Socicty. and Aurobille were sot 

Telig sous institutions. апа host of other documents there is no Toom 

. for doubt that neither the Society nor Aurobilie constitutes a religious 

denomination and the, . teachings | of, Si: Aurovindo опу represented 
his philosophy and not religion." ^. 

` 88.. It was further. „held that. even Seine but not holding that 

"the Society or Aurobille was a religious denomination, the impugned 

amendment does not curtail the freedom of conscience and the right to 

profess, practise and‘ ‘propagate, religion. ` This decision also; does not 


- applyto the instant case as. in the instant case it is evident from the 


‘Debutter: Deed as well. as’ from the Memorandum ‘of Association of 
Ramkrishna Mission that the „cult, or the . teachings of Sri. Ramkrishna 
is not a philosophy but a religious order; as regarded by the followers of 
Sri Ramkrishna,, the prominent amongst them was Swami Vivckananda. 
Therefore I am constrained | to hold that. Ramkrishnaism or the cult of 
Ramkrishna isa new -religion -different from Hindu religion and the 
followers of this religion being a minority in ` consideration of the ‘total 
populztion of the State’ of West Bengal itis a minority religious withm 
"ће meaning of “Article 30 of tlie Constituton. The. Vivekananda 
‘Centenary College, as E, have. held already, has been ‘established and 
maintained by the- Ramkrishna Mission and the Mission is entitled to 
the protection of Article 30 of the Constitution. It has been submitted 
in this connection that: though at the time of affiliation of this 


EN college to Calcutta University a. special Constitution of , the Goveming 


4 


- Body was given yet the successive. constitution -of : the Governing Bodies 
-of the said College, ‘being made by the Government without. cogforming 
"1o special Constitution... The’ Ramkrishna “Mission surrendred its right 
; lo constitute Governing - Body amd comsequently й has surrendered its 


. right. to: : administer «ће College and so it cannot chimit now. The 


decision in Azeez Bash’s exte has been cited on this point, In that case 
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. the case : of the petitioner was ‘that the Aligarh Muslim University. % was 


` established by the Muslim minority and- therefore: “the Muslim had the . 


right to administer the „University. The Aligarh^ Muslim , University: 


" (Amendment) Act No. LXII of [951 and the 'Aligarh Muslim University * 
è (Amendment) Act No. XIX of 1965 had been attacked as ‘ultra. vires 


‘ Article 30 of the Constitution of. India. ‘Wanchoo, C. J. who spoke , 


for the Supreme “Court has observed that Article 30 clearly shows that . 


8, 


the minority will have ‘the right to administer educational institutions "of 
their 'choice ‘provided they have established _ them, but not- otherwise. 


. This Article cannot Бе fead to mean that even if the educational 


institution was established by some body else; and religious minority 


“would have the right to administer ‘it bécause for somé reason or other 
_ it might have been adminstering it "before the Constitution came into 


‘force. The words: establish 'and administer: müst be read conjunctively 


and so read it gives the right to the minority to administer an educational’ 


- institution provided it has been: established by it ' It has been further 


held that the word established as used in Article 30 1 means to - bring into 
existence apart from founding. So the minority: -has been given the right 


to bring into existence an educational institution and if they do so, to *- 
‘adminiistér it. ` It was held further that the Aligarh Muslim ‘University 


(was neither established nor administered ` Бу the. Muslim. minority. 'As 


such Article 30 doés not-apply to that case. In Durgah Committee, 


` Ajmer v. Syed Hussain Ali, AIR 1961 SC-1402 it has; been held that if 


the right to administer the properties never vested in the denomination 


‘or had? been validly- lost to'it, Article 30 cànnot.be. invoked. This 


$5 


decision also-does not apply tó ‘the present case as the. facts of this case, 
are different from the present case. The said Mission which has brought 
into existence the said college did -not ever ‘surrender it$ right to 
administer the said éollege ‘after establishing it^as the Mission enjoyed- à 
Species Constitution for formation of Governing ‘Body of this College. 


aes " " 


: 89: н бав been urged оп | behalf of the petitioriers that the- said 
college being a sponsored College affiliated to the University of Calcutta, 


| » the West Bengal College Teachers (Security of Service) Act, 1975 and the 


= West Bengal College Service Commission “Act, 1978 (West Bengal- Aet 


LXII of 1978) apply to appointment of teachers including. the -Principal 
‘of the college as well as to the terms and conditions of the sezvice of such . 
teachers. In paragraph 21 of the petition it has been. stated that 


| according to sub-clause (i). of section 2 of the West Bengal College Teach- 


"affiliated to the University and'it includes a, constituent college ora. 


chers (Security of Service): Act, ‘1975, college means a college c or institution 


Government Sponsored College affiliated to the University. So the said 


College being admittedly a Government Sponsored College is governed 
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| ШР) of, the said- Act; teacher ‘means. ге коз professor, lecturer, 
e ic | бої, deiionstrátof Рот: апу: ‘of: ‘othér:- “person ‘holding а. “teaching post 
E * recognised by the affiliation of-the University. and appointed,’ as, such by 
| wa college ‘and include” its’ Principal’ "ánd: Vick- -Prinċipal “Section! 3 of the’ 
р said Act: enjoiris tht appointment, to the bost of. à teacher shall be made 
` бру the Goverming: Body . of the. college ón."ihe recommendation of the . 
"University and College Service ‘Commission: ^ Section". 4 tof” the ‘said’ Act 
i a farther’ providés, ‘that: ‘a teacher. ора а college’ shall; in his: appointment be 
ч, provided: with a letter of áppointmient -and der section 57, of the said 
1 Act i à Service register: їп Tespéct- of: staff ánd teachers" fof the College: shall ' 
E ‚ фе. maintained and the same · shall: on: .démand "have: to be shown to the 
: teacher? ‘It has: been. pleadéd:j in ‘paragraph 47: of the petition -that the 
; ortepónden No. 14, ‘Swami “Shivamayahanda being: not! appointed according 
. avto the Provision’ of West Bengal-ServVice? Commission - Act, ‚1978. is not 
Е „competent t to, act, as Principal of. the said 'tollege: “The College’ Teachers ` 
x ‚(еш ‘of: 'Service); Act, 1975; ‘was. enforced in Оёќођег.:197>. ‘The said 
гы] “сас жай amended- by: Améridment" АФ, 1975 (Ас XLIV- 0#:1975).' Séction 
119A. which has‘ been” introduced: into’the’ said Act. by ‘amendment expressly - 
MA provides that the said: Act will fotapply to. an” ., college established and 
“administered : Бу E “minority whether, "based ion. ево ог’ ‘оп language. 
„~The, College Service’ "Commission At, 1978" (West - Bengal ‘Act: LXII, cf 
v = 1978); "which lays down. the mabner, of. ‘appointment of. teachers of a 
tp ease 2 college, shall ‘not apply to anys "college -established- and. administered by. a 
` “ minority, whether based on religion or language ‘according: to’ Section 15 
S f thé: said Act.. ‘Therefore, this: Submission ig totally: ‘devoid: of any merit 
"as the: ‘said College. has: еей established, and’ administered by the Mission | 
LER whicli. Î have held: ‘hereinbefore i is a ‘minority: based“ on religion. Moreover, 
oo Article 30(1) expressly” provides that: ай minorities based - „оп religion or 
ps x Jap guage’ shall have tlie; Tight. to: “established: ‘and: administer educational. 
"m ‘institutions of their thoiée. The: decisions of (18):In Re: Kerala Education 
- Bill, АТВ: 1958 8С. 956 аЄраде` 979. para:23. (19) In: Re Kerala Eduéition ` 
= “Bill, 1957 Special, Reference No.: 1 of 1958, S. R. Das, CJ who spoke for 
“һе Supreme, Court, observed that this Article 30 Has, conferred on religi- ` 
- ous 4ninority. to 'establish ‘educdtional institutions: of their choice. ' It does 
"nof. say [hat minorities based. on religion should ‘established’ educational 
ues ~~ institutions “for teaching religion’ only 6 òt that linguistic - minorities should 
` have the right, fo "establish. ‘educational “institutions, for teaching “their 
‚ Jlanguagé only. . What the Article. Says and- ineans is that: the’. religious 
< and linguistic minorities should havé the’. right, to. establish educational 
o "institutions of their. choices; ‘There-is, по; limitation’ “placed ‘on the subjects ` 
Uer "pikos be fauitin- sich. ы educational 1 ipititutions-. As such münori&es . will , 
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ordinarily sire. that ‘their chikiren ошё ео wp. ‘properly and. 
cum and bé ‘eligible for Higher University Edecattomand-go owt' m — ^ 
world fully equipped with sucht intéllecina] atta твен. ag ‘wal Take. ед 
h pu fit for entering, the Public Services, edizeational institutions of, their- 
- choice. wil mecessarily, inclade instiutic»s imparting general secular ` 
education | de. Fhe Article: ‘Teves : Ило, their choice. to, establish such , 
„educational instfratfons аз, will serve. “both, purposes, mamely, the purpose ' 
К. “ofa tonserving. “their. ‘seKgion, huggage;- script, өт. eafture ` and- also the. - 
x purpose of giving а through : good), general : edwcation’ to, their - children. 
; This. Article thus gives to ав minorities ;wirether- based om religion? or ` 
+ language, two Tights - namely, the; right’ te establish, -and the kaa ~ 
| ädminişter educational institutions. ‘of: their sehoiee:; o y 1 


“Өф, : ~The’ Sweep : and ambit, of Article; 3e lyof the: Cónsttation . "was. if 
"considered i in ihe: ;case, of (20) Rev. Father 9E. Preost & Ors. ү. The- State 
E : 9f “Bikar: & Ors:, АЕ 1969 SC. 465' in connection witho the: question’ of . 
- "section 48A ef the: Bihar State Universities? (University ef Bihar, Bhagal- 
puraüd Ranchi) Act; 1961: as'it purporis to contravene the fundamental - 
7 .- ight “conferred, iby- the : said: Article. by. providing that: "appointments, - PH 
Us dismissal. removals and termination of service ofa teacher: of ai affiliated. 
college lias-to, be made by. the: ‘Governing -Body of the colege өв” tke 
. „recommendation, of the ': University: - Service . Commission during . the ` 
TE pendency of ‘the. petition. ; Section- 48B. was -inserted in - -the said : Act” 
- providing that the sait section ‘would: no! ‘apply - Зо am: affliated . ке E 
E “established by’: a: minority. "based om. Teligiom- - or language whith the 
: minority-has: ‘the right to-administer К shall] be- entitled. to make appoint- . 
$ ments, dismissals; ‘Femovals, terminatio of service of- teachers or. take 
а ` other: disciplimary measures: subject only .to the. approval of: the: Союм- | 
- Inission and ‘the :Syndicate:- ef :the ' University. ‘This college’ has been 
Jl" eitablishied and;rm by the Josuit of Ranchi, 8 religious: minority and. вос 
thie’ cóltege will come ander the exemption, provided in section 48B of” Ше 
. ЖЕЗ Act: -, н Каз been further observed: that the college | ‘being established: 
б ` Буа minority. based on religion; the: Governing ‘Body of this College is Е 
n ‘entitled forum {не administration of the college, without- any: Riterference E: 
i " Љу, the’ State. or the University. · 80 m the instant “case ‘the said: college 
c- having. been’ established and: administered - iby. -Ramkrishna Mission; a is 
3 » minority religious i is‘entitled to be ‘exeinpted from "the provisjons ‘oF: “the - 
> Wet- -Bengal Єє Hege Teachers (Seeursty of Service)- Act, .1975 аз provided - 
in section 19A of the’ said Act: Similarly the: proyisions of West "Bengal ^ 
: -:Gollege Service Commission’ Act; 1978. will not apply. to the. said. picnic 
ЗЕ ‚Эй accordance. with the provisions of section 15 of the said. Acts >> 3 ba! 
rr: a The scope and width of the fondimeiiat. ‘Tight conferred" by ed 
‘i ‘Artiéle 30 of thé: Comstitutioh was-considered by tire Supreme ,-Court‘and `. 
cx екы шн. 1. in ined tems as. follows > —- 7 
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“Aiticle 390) EATA “teat: au mitiorities have the right ‘to 
establish and administer edatational énstituions of: "their. choice, and 

‚ Article. 3003 onjoins the State, «n granting © aid ‘to educational 

, “institutions on the grounds diat. # as under the чназареше1' of a 
i^ ` writ, whether basedl on religion óc language.. Clause {2} ie -daly 
‚ a phase of the nón-discriaxination catise of the Constitution and ddes ' 
, mot derogate from the provisions t mate in'Clause(1) The clause is ' 
-xnoukled in terms of negative ; the ‘State is thereby enjoined mot ie 
"; discriminate jn. granting. aid to educational institutions ‘on the -zromd 
that tho management: of - the’: instidGons'cis "in >the" hands of & 
поту, TAS OfS vrüsuguage, but the form isnot’ susceptible of the . 
^: lirfference that the State is 'coimpetezrt upon the substance” of the tight 
* 'Soestablidh and admimister: educatione] institutions by, ‘minorities, 
‘religious or: linguistic, ` Dehke: Article 49 “the ‘fundamental fresdom 

© under Clause (19.0 Article 38, is abschite dm terms: 3^ is not enade 
ssubject to any reasonable restrictions of the sature the fuadamental 

' Freedom enunciated їп "Asticte 19-may be subjected to. АН minorities, 
: linguistic or teligious: have by. Article 38(1) ат absolute right to — 
establish and admimister educational institutions of their choice 5 and 
amy law. or “executive direction which socks to infringe the substance of 
What right under: Aréicler3O(1}? wold to that extent be word. "This, 
however, is not to say: "hat # is: а горен to the State: to Himrpose 
mepulations upon the exercise of this right. The fundamental freedom 

., Ws to establish ami. to. admümister: educational angtitutions ' truth 
“educational institutions Sich cater. to the educational needs of 
"Whe citizens, бт sections ifherosf. "Regulations, made Яп the truc 
interests of eiEciency - of instruction, ‘discipline, ‘health, _samitation,~ 
morality, public-order. and the. like may andoubtédhy be imposed, 
Such Tegulations are ae’ ‘gestrictions:-on fhe “substance of. the tight 
which is "güsrdtteed ; they ‘secure Фе proper жее ef ‘the 

` institutions,’ Та чаваб educational.” ` 8 = E 


` 92. Ruk E ef. "E Rules der Primary Traning Colleges ia 

Rules 11. eid -14 fou recognition of private. training’ institution in s0 

‘Far as they relate io destrvation of ‘seats thkérein "under orders of 

"Govermnent “and directions given - thereafter regarding reservation of 

à BO% of the. seats and the, thréat Хо: athdraw grant-in-aid -and recogni-. 

tion of the ous = fundamental наш of Se under 
pose E Ple а Nue TI M | 


9з, їйє чын: ts been” ж n. ‘the a or Ré. 
Sidhrajbhai. ‘Sab hai and dino thers v.. State of Gujarat, mae AIR 1963, 
| SC, 540 at page 545, paragraph Rm S. 
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404 * Máhadeb Kumar Banerjee v. State of West Bengal [1983 (2) CLE . 


‚ 94, “Articie,,30(1) of ‘the: Constitution contemplates two rights 


right to establish institutions ‘of minority's "choice. Establishment : 
here reang. . ће bringing into being. of an institution. and it must 
be. bya minority: community. It is irrelevant that in addition to the. 
minority communily.others from other minority communities or even 
from the majority: community can take 'advantage of. these institutions. 


"The; next part of the right relates to thé administration of such institu-' 


tions: which. means ‘management ‘of the a ffairs of- ‘the institutions. This 
management -must be, free of control so that {һе founders ог their 
nominees can mould the institutions as they „think fit, andiin accordance 
‘with their ideas of;how tlie interests of the. 'community in general:and 
the: institution. in particular will be best .served There is, however, 
an exception’ that the standards of education are not a part “of manag- 


- merit as- such, Therefore, if the Urivers.ties : establish the ‘syllabi for 


examinations, .théy : must be followed subject however to the special, 
subjects which: the institutions -may веек ќо teach, and to a certain * 
extent the State. may also regulate the conditions of employment: of ` 
teachers and the health and ‘hygiene. of the students............ Yet the right 
of the State to. regulate, educational standards and ailied:. matters 
cannot . be : denied. . ae above observations have been made by, 
Hidyatullah, “С; J.” in (21) State- of. Kerala v,. Ver} Rev.- -Mother 
Provincial, - AIR: 1970 Sc 2079 at page 2082, para 10. 


95... - The. “above decision has been relied upon by. the. Supreme ` 


| Court in (22) . The ‘Ahmedabad St.. Xavier's College Society and Another 


v. State of Gujarat and Ат. AIR: 1974 $C. 1389 and it has. been held. 


that Article 30(1) covers institutions. imparting general secular education. s 


The object of this Article is to enable children of -minorities to go. ош. 
in the world filly equipped." This "Article daes not restrict the right cf 
the’. minorities to’ establish and administer educational institutions of 


.their choice only (о institutions concerned .with language, "script or 


culture of. the minorities. Articles 29 and 30 create two separate rights - 


. though it is possible that, the Tight. might. meetin a given case. This- 


right ќо establish . “and administer educational institution has beem.. 
conferred on religious. and lingüistic minorities 50 that the majority who. | 
can always have the rights by having. proper [legislation do nôt pass. 


‚а ligislation prohibiting minorities to establish ‘and * administer . 


éd ‘ucational institutiois of their choice. . Thus Artiele 30 covers. 
t nstitutiohs imparting general: secular education which is commen- 


' surate with the. o bject of ‘this “Article to enable children of minorities 


to go out.im the world fully equipped. : ' But. such minority eġucationaĘ ` 
institution in order to get affiliated to the University are to the conform: 


Which are Separated-in point.of time. The first right is the ‘initial ` | 


3 
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в the tegilations.b¢ the. Uxiveriity- seghrdilig ‘qualification’ of teüchers, 

“library; è laboratories, “oonditions regarding health and: hygine of 

students ánd also tọ; follow . the. syllabi prescribed by the University 

„e OF other. educational authority. „This is the first .parf. ' The second part of 

| affiliation c consists ‘of.terms and condition. regarding - ‘management of the 
. institutions. . ; It) relates to. the: ‘administration. of institutions. So a 

ү . minority - institution, must observe or. comply- with the statutory. measures 
`7 regulating the ‘educational | standards аһа. ‘efficiency, the prescribed courses Í 
of study, ‘courses of instruction- and © the principles regarding the 

| qualification, of. teachers, educational-qualification, for entry of students 

vinto: ‘educational institution; etc... . These regulatory: measure for 
affiliation: are “for uniformity, ; efficiency. ‘and excellence. in - "educational 
courses and they do not impugne upon the’ fundamental right of minority 
institutions dinder » ‘Article, 30 of the Constitution. - It was further held |” 
that. * Sections 40, 41, 33Aia, 33Aib, SIA: and 52A оғ the Gujarat 
. University Act (50 of 11940): ‘as amended by. Act 6 of 1973 do not apply 
"to. the, ‘educational „institutions , established: апа administered: by: 
linguistic: and .: "religious, minorities, as, they. interferred with. the funda- 
_Mental right. guarantéed by. Article 300. or ше йара ссн 

T 3e; ~ The aboye ‘decisions. haye been, relied . pon. in a afer c case of. 

(23) Lily Kurian v. Sr. Lewina & Ors., AIR 1979, 5С 52a at page 60 para 

32 and- it has been observed as follows : ce y 


3 “Unlike ‘Article - 2 190) . the - fundamental fréedom- - under 
Article 30(1) is absolite- i in’: ‘terms ; it 18! not made subject to any 
‘reasonable restrictions of the; nature of: thes- fundamental . freedom 
А “enunciated in' Article. 19 may . be subjected to. All minorities, 
мл linguistic. or religious > shave: by Article 30(1) an absolute right to 
р ‚ establish and administer éducational institutions. of their choice on 
` any law ot executive direction. w w ich seeks! to! infringe the substance 
of that Fight undér^Aiticle 3001) would © ч extent be- void. " 


cel 


s Q5. The Ordinance :33(4) Tamed aider „the Kerala University 

‘Act ( 14 of-1957) which conferred right’ ‘of appeal 10 an outside authority 

' jike ‘the ~ Vice-Chancellor ' of.- Kerala University. cand, - thereby : taking 
apa -the . .disciplinary.. power of” the. minority “educational | institution 
. Às, violative. of. “Article 30(1) of the; ‘Constitution -of India.. ;. E 


Tics t log. jJ ‘have Also ‘held in tlie case of Sree Jain Swetambar Terapanihi 
- Vidyálàjd v. -State of West Bengal, (supra) аў the TheinBers professing 

Е заш faith and belonging’ to Jain Swetambar' “Tefapanthi § весі constitute А 
га religious: minority i in India "particularly - in. West Bérígal." It professes 
а Пи different from. the. Hingd religious ' faith. : A Therefore, the 


E. Г 


\ 
' 
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institution established bs Srée Jain’ Suctimbar "Terapanthi Vidyalaya 


Society in West Bengali is 'entitled to the” benefits. of: Article 3x0) ot the : 


u 


*99. On a ' Consideration of the above ‘decisions ' it conclüiively 
follows that the said college which has been' éstáblished and has' been 


Constitütion. у УА ъй 


сө 
B 


administered by. the Ramkrishna Mission, , a’ religious minority is. 


entitled ќо the protection of Article 30(1).of. the Constitution ` of: India. 


The provisions of West "Berigal ‘College Teachers (Sécurity 'of Servicés) АЛ 


Act, 1975: аз well’: as the ` provisions of the_ "West Bengal” College · “Service 


' Commission Act; 1978 ‘are not at -all applicable to the sáid college. as 


they purport ‘to interfere with the fundamental right- guaranteéd , “to ‘the 


. to administer-the-samé. -The directions: 'given by tlie Calcutta ‹ ` University 


` religious minority'to. establish educational institutions of its choice and - 


| v by its three notices dated” August `2 ;-1983 'intimating the" Ramkrishna e 
"Mission. Residential’, . College, ~ Narendrapur, - ' Priricipal/Secrétary, . j 


Ramkrishna ‘Mission Sikshna Mandir,- Howrah and; Ramkrishna | 


‘Mission Vidya-' Mandir, -Howrah intimating' “that the. ‘persons’ ‘named | 
. therein have been nominated ав members of the Governing Body of the- 
| respective colleges by -thè , Syndicate: and- ` requesting ` the’: ‘Principal ; to 


constitute the Governing Body under Statutes 93 and 94 of the: Calcutta P 


_ University First Statute, 1979, by August, 1983 which, were, stayed. by 
‘order of.. ‘this ` Court dated 9. 8. 83 are“made contravention ‘of the right 


under Article ,30(1) ‘of the. Constitution of” "India. and’ “86 "they are ` 


invalid and. “unenforceable. · 


‚1100. . In the premises aforesaid the application is dismissed. There >. 


will be no order as to costs іп the facts and. circumstances of (ће, саве. 


"Prayer for stay: of operation of this order i i$ summarily rejected. 
о. Е S NEA OH IAE 
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‘District-Controller, Food and Suppliés;* x d * anar Шр 


‘Hooghly & Ors. TU CERAM  Respoddehtj? - Ж 
Domestic enquiry—Bias—If ean he Inferred from the language of the- ` 
_ charge sheet, -Bias— Question of, if ‘сао be raised after ithe enquiry— - 


` Representation by lawyer prayer for, if refused, whether. causes prejudice— * 
. Оп of proof. in departmental enquiry—On , whom ‘Hes. . ` Constitution of: 


India. Article 226 ; Indian Evidenee Act, 1872, section 103. . ivt wh Es 


:*Chil Rule No. 7172(W) of 1989, KE T 
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. que ie E fae : 

ДЕЗ. "ph , йөне. А wis "was" a ‘péon i jn ne flle of; нег: Sub-divisional 
т Controller; Food. хапа Supplies, ‘Arambag- was: -charge-sheeted inter alia, 
- «On; ithe: ground: of his. ‘assets - being ‘disproportionate ‘to. his. known sources 

- of income: “After ` “a “full-fledged ’ enquiry, the petitioner was found guilty 
vof: the, chatges | levelled, against: him . and: his. ‘appeal - against the said 
- finding ; wag ^ also., diérhissed. by. a reasoned order. ‘passed by the Appellate 

^ Authority. 5 “The: petitioner. obtainzd: 'the instant Rule ue the: ' order of, 
е compulsory, retirement. from-service. PIRE 


` НЕГР. 7. a 1): "Туе." mere.. language. of- the, ‘hare: seat ds not 

x necessa; (Шу. indicative of. Bias: "which has to; Ље Уойпа out in. the light of the 

» «facts « and circumstances of s each individual ‹ tase with. special reference to the 
m relevant rules. ‘relating. to the disciplinary: ;préiceeding. Й | 


(25; The. question of bias: should. not be: allowed tò, be. aiva for the 

Dt time;aí the, stage, of- the writ proceeding if, the delinquent employee ` has 

.* missed ihe opportunitý ‘of: ‘raising the same earlier, either. at the stage of 
s showing- cause, оће charge-sheet: ór ‘at the tage. of the enquiry itself. 


B s V A 3): The: ons” cannot: ре заа; to: haye- been. placed in ‚ ироп the 
| “delinquent? Lin. a "case ewhere ће. department: cled'évidence in süpport of the 
z сш and: ‘opportunity. was givens to'the delinquent. to- refute the same.. 


(7 No-prejudice: cán. be said, ‘to have been suffered bya delinquent. 
f ie had ‘not ` prayed-for permission to be defended by a Jawyér either at the 
oe "stage of the enquiry. or. even ai ihe appellare mee or. when he was, not pitted 
29 ‘against, а, legally: trained ) person at the (ашу, ИЕ К 
с Сазев` reforréd to: Peg ca : E 
yo zt 1; 7 ‘Sura ths’ "Chandra - Chakraborty. Y; ;Staie "T West Benga, AIR, 1971 
PRIN “SE 7 752, Ыз Л 2 
(2) битая. Sankar. мийуе; у. Stave: vf, West ‘Bengal & Ors. 3 
a xs 1977: CHN - 634 - 
(3). Manak, Lal! у, “Dr: `Premchand "Siighyl & “Ors. AIR. 1957 SC. 425 
Xi The Collector ‘of. Customs &,Ors. › X. р Mukherjee, AIR 
aes 1972: ‘Çal, Ar: “75. CWN 797... A 
xn ( $ Sudhir ‘Chandra, ‚но. v. Sue СА West Bengal & Ors., 
Der -T876(0« CLJ 483 i 
Uer C 'Bimalakáhía Mukherjee: у: I af West, ‘Bengal, & ‘Ors. R 12502 ) 
Bg ES 5 b ? n CHN 35. MD Е; 
D» (Py *rSusil Кит Mukherjee э. "Siate of Weit “Bengal, 1977 CHN 1014 
E Ache #оага` of Trustees for “he port- of Bombay, y- Dig Kumar R. 
Ол ‘Nadkarni, "AIR: 1983 SC 109. эге, a 


ES dg ‘Bhagat . “Ram v. State fima Pradesh & Orsi, AIR 1988 
эм [+ BA MEE í : 
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. The judgment of the Court was as follows : — tee 


N 


The petitioner was employed asa Феод іп the ' office - of ‘the 
Sub- divisional Controller, Food and Supplies Arambag, . Hooghly. . 


Aftér a departmental . „enquiry the District Controller, Food "апа •. 


Supplies, ‘Hooghly compilsorily retiréd ‘the ‚ petitioner with full 
entitlement. to the pensionarj- beriefits undér the Rüles with effect {тош 
st June, 1979, The petitioner’s appeal was dismissed by the Director, 


District Distribution, Procurement and Supply, Government of Wesi: 


Bengal. Thereafter’ he has obtained {һе present Rule канаш 4 his 
compulsory retirement from ` service by way of punishment, — | 


_ 408 Kalipada Roy v. Dist Cinirolei Food and Supplies 1983,2) Ch, 


`2, The petitioner’ 8 first submiason . is that the. Memorandum ‘of ( 
charges dated 31st December, 1975 disclosed that the pétitioner’ 8 discipli- ' 


nary authority had already made up his iind and was biised against him. 
The charge sheet liaving been ‘issued with’ а^ closed mind, the entire 
disciplinary ` proceeding against him was void ab initio. The’ second 
submission of tlie ‘petitioner i3 that the Onus of proof was ‘wrongly placed 
upon. the petitioner fo establish tHhat-he`did" not: possess." assets 
disproportionate to his ‘known sourcés of his income. Thirdly; it has been 


submitted that the petitioner's income from the year 1944 ought to have . 


„beeg taken into:consideration and the year 1962 was arbitrarily chosen as 
ie basis for framing articles of charge against tlie petitioner. ` 


`3, Undispitediy, the petitioner was not liable to ‘be remóved by 
way of Conipulsory retirement except after an enquiry in which he had 
been informed of the chatges against him and given: -a reasonable 


opportünity- of being heard in respect of those charges. it is ‘also settled - 


law that a delinquent officer - must be told clearly and definitely what the 
allegations à are on which ihe charges preferred against him: ‘ate’ -founded. 


The Supreme. Court i in the case of (1). Suráth Chandra Chakravarty у. The: 


State of West Bengal, AIR 1971 SC 752, had laid down Hiat the whole 
object of furnishing the statement of.. ‘allegations: is to give i ап necessary 


particulars and details which would satisfy the requiremeiit ‘of giving a `. 


reasonable opportunity to put up defence. ` In the said case, the charges 
framed against the petitioner was found, to be vague and the d sciplinary 
próceeding was quáshed on the ground that. he had been deniéd Proper 


Bik 


and ‘tedsonable, opportunity of defending himself. їп my, judgment in | 


the. саве of (2), Shyam Sankar Mukherjee v. State of | West Bengal & Ors., 


1977 Calcutta High Court Notes 634, I had occasion to ‘consider a Sinilar i 


submisson that the charge sheet was, bad because the disciplinary 


authority had already made up its mind and was biased ; against the 


petitioner and the charges contained. findings of guilt. ` With теѓеѓепсе to 
Rule 10(1) of the West Bengal ‘Services (Сїазыйсаноп, | Control and 


і 


в ài edi радо йб у: Disi Controller: Food and Supplies w 
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sone) Rules; 1971: I had "poibted ‘out that’ the substance of the 
- impufations of. misconduct, ава: thisbehaviour, whichrequire to be drawn 


2 Чр- "into, defiite.: and distinct articles:: A» ‘Statement of» impiitation of 


` misconduct or misbehaviour- shall contain: Fe (a)na statement ‘of relevant 
' facts ahd’ (b) a- list. of documents and а, list of witnesses, by. whom . the 


Ee articles of, chargé are proposed. to: ibe sustained. The ordinary meaning 


2 


| of the “word ‘impute’ is to attribute. OF. ascribe , normally: a fault of 


` misconduct or misbehaviour: The charge - Framed- із to. give notice of 
the précise апд Specific „accusation: which: ` an accused із (о meet: Its 
object i ів to warn an accused of the.case Bei is. to answer. With. reference 


; to a, criminal charge- the: Judicial Conimittee shad observed that the charge 


is hotan accusation' in abstract but: it.is. a ‘concrete accusation, of offences 


T “allegedly cominitted. But /gubstance; of athe imputation’: set- out in а 


' charge sheet. do nót. amount: to- findings: of guilt. At ‘the stage ithe 


ч charge sheet, i is drawn i up ‘there could, be no question : "of recording any 


AN on,;the said. articles: of ‘charge. In. -Shyam Sankar Mukherjee v. 
. State. о, West Bengal &. Ors., (supra), Г had also recognised the imperative 
üecessity,. of, ensuring. at: the, - stáge. of framing of the charges ‘the 
disciplinary authority: does, not prejüdge the, casé _by arriving at findings 
‘about misconduct and. thisbehavioitr- without ' а the. proposed 
шынан “enquiry... , MN E: р. LA mori Mp nd 


CEN 
С f as ni 7% rr f 
Je "vo 3 xu s 4 : t 


. га The finding. of Bind i in issuing. а. «charge sheet cannot . be found 
"a: Priori: from the mere language: used: .The said. -question.j is to: be .decided 
in". the: ЕНЕН f^ thé: Televánt^ disciplinary :rule&t and “the ‘facts - and 
circumstances of edch:. particular. сазе: Merely . ‘bécause - in compliance 
with the. disciplinary riiles. the- ‘substance; of the ‘imputations have been 
‘definitely. and distinctly, set out, the court cannot straightaway infer’ that 
the disciplinary authority was ‘biased... - The entire facts: and circumstances 
ougůtito. be considered to. decide’ whether. the: delinquent ‘officer could 
_reasonably apprehend. 'that.á bias оп: ће. part of his disciplinary authority 
had Operated in; (issuing. : the. . “charge: sheet.; I:am not prepared . to- hold 
that even iu: the absence of any- other, evidence regarding. the. conduct ‘and 
the state of mind of "the. idisciplinary authority ' prior -to or attendent 
. upon the i issue of the : charge: sheet, ‘thé court: from. the mere’ language 
used: in!the chargé: ‘sheet could: infer that théres Was : any reasonable: basis 
for the; apprébension that. the: disciplinary. authority. had - “already ` made 
up its. mind апа іє would not Бе ;able. to. act ‘impartially,’ objectively - and 
. without’ ‘bias. (see ‘the teat of bias indicated” in: ‘the, , Supreme Court decision 


tac 


: in (3) Mande: Lal: Y. Dr. -Prenichana Singhvi & Ors. “AIR 1957 SC 425. 


Min 
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me ОЛ, Mir. itukherjee, Wo d appeared. on Belial? of ds M an 


ibas relied, upon: the décision of P; B: Mukherji. Ce 1. and B: :С. Mitra,- J 
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in de: case: of (4) The Collector ` of -Customs : тапа. abis; v. Biswahdth. 


Mukherjee, 75 CWN, 297 -AIR 1972: Calcutta ' 401, which-inter -alia, ‘ -Jaid 
down that-the proper’ way of interpteting a “charge, sheet ‘in disciplinary 
proceeding i isnot to be technically or ‘legalistically strict as in the сазе ‘of 
charge sheet in criminal proceedings. . It should be fairly ;and- reasonably 
interpreted in a.common Sense to-see that there is а plain. statement of. 
thing: complained: of ds: wrong:so ‘that the party complained against may. 


' be put on-his "deferice to-meet thé allegation · ‘ According’ to` the ‘learned 


Judges, a fair interpretation of a: charge sheet; in à disciplinary proceeding | 
‘depends on: the context of facts i in ‘which the charge із. led. The. words. ^ 
‘found’ and'giving rise to: the presumption’ , were not, according ‘to the : 


said Division Bench decision; enough ‘by themselves to’ make the charge ^ 
in Jimine bad. and void on the ground of violation of ‘the, principles of; 


9 natural justice. “Тһе learned Judges. further: pointed out. that it. would - 


depend.on the context of situation: whether there ‘was conclusion: of the. 
mind when. the-charge sheet said that, ‘the Officer has been found to ber ine, 


“Possession of жен disproportionate to "his known sources of'i income. 


А d B t- 
NT te i EJ Su. n t o 


a `7, 6, Ta d refer: to. the, decision. of Sankar Prased. Mitra; C. x 
and ‘Salil Kumar Datta,:J. іп. the. case of (5) Sudhir ‘Chandra | ‚ 


Chakraborty v. ‘State of West Bengal and others. 1976(1) СЇ. 483, 
which laid down that.an enquiry is not necessarily always vitiated merely - 


because the’. charge sheet, mentioned. .fhe- proposed punishment., The | 


petitioncr.in.the instant‘case did. not: challenge the charge:sheet imniedia- 
tely after it was issued іо (ће year 1975 but had.availed of the opportunity 
ito. ‘contest the «depart ental `: proceeding «He had also: unéuccessfully · 
appealed:against the order for his compulsory: retirement. At no earlier 


stage he had. complained: of bias against- -his disciplinary authority, : | For ` 
^. the first, time in his writ application: the petitioner’. bas: the question of 


such bias i in issuing the charge sheet against: him: ~Now: that the -depart- 


~ mental: proceeding has been already concluced,. the said ,question. of. bias 


б ought to de decided with-reference:to the entire facts. I am.unable to ‚вау. 
“that the petitioner. had been-denied reasonable opportunity in һе" said, 


departmental "proceeding. or that because of the- ‘alleged . wordings . used 
jn- the: charge: sheet, the entire. departmental: proceeding , including “the ` 
finding,” second show cause notice, puntshmeiit. order aud: һе: appellate 
MISES were liable: хо be: еч andr Set aside p d 


| à E E. am unable to “apply: to the facts of the present, case othe ratio 
of the’ decision: of Pradyot Kumar Banerjee and B: C. ‘Ray, JJ.'in the case 
of (6) ) Bimala Ката. Mukherjee. у. State-of. West "Bengal & Ors., 1980 (2) 


Calcutta High. Court Notes 35, ‘because i facts - of: the: present: case are - 


a distinguishable. The division Bench in Bimala Ката Mukherees: case 
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od (0) cr Kalipada куз y. . Dist Cónijoller food and. ше 411, ч 
лит Лы ae a atte, ; Е А 
Chad. followed. the view. akani in: vue case; “of биш mar: ‘Mukherjee v. v. 
ge of West: 'Bergal-1977. (supra), "Calcutta. High: Court. Notes.1014- -and ·. 
“Held that, the charge sheet in: the;said све. Вад becn; issued. with a closed. 
“wind: ‘atid the-same renderéd: the`charge. “sheet void and; bad in limini. 
- "Theilearned. Judges ‚іп, бе: сазе; of ^Bimala -Kanta Mukherjee's , case had 
distinguished on facts the "éarlier "Division: Bench. decisions i in Collector of 
‚ Customs: У, ‘Biswanath; Mukherjee (suprà): and Sudhir. Chandra, Chakraborty - 
zy. State’ ‘of. West Bengal (suprà) : In ту. view; the, facts, of. the aforesaid 
икесе, (supra) and. Sulhir Chandra “Chakraborty, v. "State of West 
: . Bengal (supra), are riearly similar to, thé. facts of- the present c case ` and I 
` D. кергенш, follow ths said. Division: ‘Beach. decisions. ' | 
К "VA uy ч, “therefore, “donchude’ that the petitioner dad. full: 'opportunity 
to contest the departmental proceeding and ‘(the same was fairly and 
| , impartially, held: , Thé petitioner: ‘during “the departmental proceeding 
ni never made; any. complaint: "about; the, charge - Sheet... Therefore, on the 
* mere ‘ground of. the: lenguage- used in the charge. ‘sheet served’ upon him 
_} phe Batitigner cannot, successfully impughe the - шше! itiposed upon 
йв 5 Е x i pu ' 


m 9^ I find no substance i in the ther paints raised: on behalf of the’ 
7 petitioner. The onus was not placed upon; the petitioner. "The depart- 
b ment produ: ed tyidelice: and the: petitioner was also given opportunity to. 
- éonfróyert. ‘the - зате; "The? enquiring: ‘authority’ . recorded reasons for 
: finding. the’ petitioner: guilty: After, the’ ‘petitioner. had shown cause against - 
~ the proposed ‘punishment, the District; Controller, Food and’ Supplies, 
_ Hooghly. recorded. His: ‘reasons, for compulscrily ` retiring the. petitioner. 
“Те “Appellate Authority ` “also” passed" a теавопей order dismissing the 
petitioners: appeal. fail to see any, su pstance in: the’ contention that the 
 petitioner's: income, frein the „year 1941 sought’ to-have ‘been taken into i 
‚© considerstion ; ‚ It was ‘open to the respondents to frame .chàrges. in the 
"manner tliey had done and the petitioner ‘himself never claimed -that his 
DE 3D come.from the year 1941 ought ќо бе taken into reckoning for чи 
; “the total. value. of his. assets, and; ‘sources. 961 income. _ ; н 


ES ‘Lame шаб: to hod; "that ‘the petitioner had siiffered any 
рыш ш defending ihe charges against him’ because ће тав not assisted. 
) e Except.w hile Showing ‹ Cause. "against the Memorandum -of. ` 
z г "Charge the- petitionér_ at no stage „had prayed, to. liis disciplinary : authority 

"for permission to. defend. himself” ‘with. the assistdnce ‘of a lawyer. The 
‘petitioner t did not: also: make. any- gtievance. ‘while showing. cause 'against 
(the punishment proposed to be: imposed. "upon him? The same was not 


| EA ій’ his appeal. , vio the departinental к= ‘the v Petitioner: was 
NEU Aet : 
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| hot pitted ‘against a legally: {ны person. and: ав already өреге we did. 
x not seriously тергезеп for lawyer’ s+ assistance.  Theréfore;- tlie rütio- 9f, 
the recent- "Supreme ` "Court? decision: in^ the" case’ of (7) The Board. of. ЖОЛ 
Tn rustees’ of 1 the Port’ of Bombay v | Dilipkùmar ‘Ragha vendranath ‘Nadkarni ‚* 
‚б Å Ori. ‘AIR 1983 SC 109 ‘anid inthe, case of. (8) Bhagat Rari у. Staite’ of : 
“Himachal "Pradesh & (rs; ATR-83 $ SC: 454, have pos manner ef applic Mo oy 
? Чой to the, facts of ‘the present- Саве: >, ЧАА | 
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RM TES. For ah foregoing reasons, I discharge, ds Rule, without Any, ordet- us 
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